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under the laws of the State of Maryland, and hav-

ing its principal place of business in Baltimore in

that State, plaintiff in this suit, and complains of

the defendants, A, T. Hammons, the duly appointed,

qualified and acting Superintendent of Banks of

the State of Arizona; J. S. Dodson, the duly ap-

pointed, qualified and acting Special Deputy Su-

perintendent of Banks of the State of Arizona;

George J. Schaefer, the duly elected, qualified and

acting Treasurer and Ex-officio Tax Collector of Na-

vajo County, State of Arizona, and Navajo County, a

quasi public corporation organized and existing

under and by virtue of the laws of Arizona, with

power to sue and be sued and with its seat of

government at the town of Holbrook, Arizona,

each of whom is a citizen of the State of Arizona,

residing within the boundaries of said State and

an inhabitant of the District of Arizona aforesaid

and says:

1. That the matter in controversy herein exceeds,

exclusive of interest and costs, the sum or value of

three thousand dollars.

2. That on the 20th day of January, 1913, the

plaintiff herein, being duly authorized to transact

the business of suret^^ship in the State of Arizona,

made, executed and deliA^ered to defendant, Navajo

County, a depository bond in the sum of five thou-

sand dollars for the Bank of Winslow, of Winslow,

Arizona, a banking corporation under the laws of

the State of Arizona, as principal, to secure de-

posits of said County in the said Bank, said bond

being in due form as required by law and at all

times material hereto in full force and effect as
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such depositon*, a copy of the said bond beine at-

tached hrreto and made a part hereof as thoiigrh

written herein, and marked Exliibit "A": that on

the lUth day of Au^ist, 1916, the plaintiff herein,

l)einp: duly authorized to transact the business of

suretyship in the State of Arizona, made, executed

and delivered to defendant, Navajo County, a de-

pository bond in the sum of ten thousand dollare

for the Bank of Winslow, Arizona, a bankinsr cor-

j>oration under the laws of the State of Arizona,

as principal, to secure deposits of said County in

the said Bank, said bond l)ein^ in due form as

required by law and at all times material hereto in

full force and effect as such depository bond, a copy

of the said bond bein^ attached hereto and made a

part hereof as though written herein and marked

Exhibit "B"; that on the 6th day of January,

192U, the plaintiff herein l>ein£r duly authorized to

transact the business of suretyship in the State of

Arizona, made, executed, and delivered to the

County of Xavajo, State of Arizona, a depositor}'

bond in the sum of ten thousand d«»llai-s for the

Bank of Winslow. of Winslow, Arizona, a banking

cor|)oration under the laws of the State of Arizona

as principal, to secure deposits of said County in

the said Bank, said bond being in due fomi as re-

quired by law and at all times material hereto

in full force and eflfect as such depositor}- bond, a

copy of the said bond being attached hereto and

made a part hereof as though written herein, and

marked Exhibit **C"; that on the 13th day of June,

1921. the plaintiff herein being duly authorized to

transact the business of suretyship in the State of
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Arizona, made, executed, and delivered to defend-

ant, Navajo County, a depository bond in the sum

of fifteen thousand dollars for the Bank of Winslow,

of Winslow, Arizona, a banking corporation under

the laws of the State of Arizona, as principal, to

secure deposits of said County in the said Bank,

said bond being in due form as required by law

and at all times material hereto in full force and

effect as such depository bond, a copy of the said

bond being attached hereto and made a part hereof,

as though written herein, and marked Exhibit '^D."

3. That on the 4th day of October, 1924, the said

Bank of Winslow, of Winslow, Arizona, closed its

doors and suspended payments of deposits, and be-

came, was and is now, insolvent, and pursuant to

the laws of Arizona, the defendant, A. T. Hammons,

Superintendent of Banks, took over said Bank and

appointed the defendant, J. S. Dodson, Special

Deputy Superintendent of Banks, as his agent, to

take charge of the said Bank for purposes of liqui-

dation, and the said defendant, J. S. Dodson, is

now and ever since that date, has been, such agent

in charge of the said Bank.

4. That on the date of the suspension of pay-

ments by the said Bank, as alleged in the precedini,^

paragraph, there was on deposit funds of the de-

fendant, Navajo County, in the said Bank in the

aggregate sum of fifty-two thousand one hundred

sixty-four and 20-100 ($52,164.20) dollars, which

was covered by the four bonds of the plaintiff as

above described, and by thirty-five town of Wins-

low Improvement Bonds and worth the sum of
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twelve thousand live liuiidicd niiiclcni and (Jl-lOO

($12,519.()1) dollais, and l)y Navajo County regis-

tered school warrants in the sum (d" one thousand

nine hundred titty-six 79-l()() ($1,95().79) doUars,

and l)y Navajo County i-e^istered County wai-rants

in the sum of two th(>usand ei;;ht inindred thirty-

nine and -Jt-lOO (^2,8:i<).24) (h)llars, as (h-sciihed

and set I'oi'th in a I'cceipt in possession of tiie <h'-

fendant, Dodson, as the aucnt (d" tlie State Sujx'r-

intendent (d' Hanks in (diarge of the said Hank

aforesaid, and hy additional Navajo County i-eijis-

tered warrants in the sum of two thousand tive

hundred eighty-three and 37-100 ($2,5S3.:J7) dol-

lars, as deserihed and set forth in a lettei- signed

hy the (\)unty Ti-easurei- in the form of a receipt

dated October 18, 1923; that the said security a.u-

ji:regates the sum of fifty-nine thousand ei^ht hun-

dred ninety-nine and 01-100 ($39,899.01) dollars

which represents the indemnity held hy defendaid,

Navajo County, as against a loss occasioned or which

nnuht be occasioned by the failure or default of

the Hank.

5. That it a])])ears from tlie icport ^^\' the de-

fendant, Dodson, actinu: as the agent of the 8tate

^superintendent of Hanks, tiled by him in the Su-

perior Coui't for Navajo County at the County Court

House in the Town of Holbi-ook, Arizona, that at

the date the said Hank of Winslow suspended pay-

ments, the Hank was the holder and owner for

Value of certain warrants of defendant. County of

Navajo, as follows, to wit

:
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AT WINSLOW
School Warrants held as cash items $ 594.15

County and School Warrants transmitted

to the County Treasurer for collection

after having been paid by the Bank,

the following; but not paid at date of

closing of Bank:

August 22, 1924, County Treasurer 288.93

September 30, 1924, County Superinten-

dent of Schools 212.65

October 1st, 1924, County Superintendent

of Schools 10.72

October 2, 1924, County Treasurer 3,497.12

AT HOLBROOK BRANCH OF
BANK OF WINSLOW

County Warrants held as cash items $ 24.50

County and school District Warrants paid

by the Warrants paid by the Bank and

transmitted to the County Treasurer

for collection but not paid at date of

closing of Bank:

October 31, 1923, County School Superin-

tendent 7.56

July 23, 1924, County Treasurer 98.83

July 24, 1924, County Treasurer 4.00

September 23, 1924, County Treasurer 82.45

September 25, 1924, County Treasurer . . . 14.00

September 30, 1924, (^ounty School Supt.. . 74.45

October 3, 1924, County Treasurer 103.50

$5,012.86
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Tli.'it in addition to the loic^oin^-, it appears from

said rcpoit that the Hank <d' Winslow was the

owner and lidldn- and in posscssicMi (d", <>n the date

tliat it suspended pa> nients, ]'e<!:istered warrants

issued l)y defenchant, Navajo County, in tlie ai^irre-

^ate sum of twenty-three thousand six liundjcd

iunety-(.ne and (i()-ll)() ( .^2:5,69 !.()()) dolhirs, in tlie

usual I'oiin as i'e(|uire(l hy the laws of the State

of Arizona, in payment of tlie Accounts of the said

County for salaries, ex})enses and for the puichase

of sup])lies and for other lawful County ])Ui'])oses,

which had heen purchased or jjaid by the Bank

of Winslow prior to the date of its suspension of

payments, and each of said warrants had heen

duly registered by the defendant, George J. Schaefer

as County Treasurer and Kx-OflTcio Tax Collector

of the County of Navajo, or his ])redecessor or

predecessoi-s in office, and l)ear interest from the

date of registration at the rate of six ])er cent per

annum as by the hwvs of Arizona provided; that

the unregistered warrants set forth above and

described as either in the possession of the Bank
01' in transit or in the liands of the defendant,

Schaeffer, for collection, were not registered and do

not bear interest ; that all of the said warrants

whethei' rci^istered or unreu:istered, were in form

demand notes of the defendant, Navajo County,

and constituted ])romises to pay on j)resentation by

the payee or on his order to the said defendant,

George J. Schaefer, as such County Treasurei- and

Ex-Ofticio Collectoi- of Na\ajo County, and as

such were properly subjects of offset as against
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the debt of the said Bank of Winslow to the County

of Navajo, on account of said deposits of the said

County in the said Bank.

6. That on or about the 20th day of November,

1924, the plaintiff made due demand upon the de-

fendant, J. S. Dodson, as the agent of tHe State

Superintendent of Banks, in charge of the Bank
of Winslow, to allow and make the said offset, and

tendered to defendant, Navajo County, and to de-

fendant, George J. Schaefer, Treasurer and Ex-

Officio Collector, the balance due after allowing all

credits and offsets as in the following table set

forth:

Total amount of County funds

on deposit $52,164.20

CREDITS AND OFFSETS:
Improvement Bonds of Town

of Winslow pledged to

County $12,519.21

County Warrants pledged as

security to County 7,379.40

County Warrants unregis-

tered owned and held by

the Bank in manner above 5,012.86

County Warrants regis-

tered, held and owned by

Bank 16,312.20 41,223.67

Balance due from plaintiff 10,940.53

Total loss $52,164.20
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wliicli said Iciidci- was ictiisrd, and cvci' since said

date has heen retused, and lias Itccn withdrawn for

Teasons licrcinai'ter stated, and phiintiff now offers

and liefeljy tenders to the County oi" Navajo what-

ever amount is Justly due it, al'tei- the allowance of

all cicdits and olTsets herein j»ra>cd I'oi-.

7. That since the said Hank of Winslow closed

its tloors and the (hd'endant Dodsoii took jjossession

of its assets, as hereinhel'ore alleged, the said I)od-

son made demand upon the defendant Schaefer for

the T'eturn of l)onds of tlie Town of Winslow, ap-

|)roximately of the pai- value of seven thousand

dollars ($7,0()().U()) held l)y said Schaefer as a part

of the ])led.c:e to secure County (le])()sits in said

Bank, as alle.^cd and set fortli in paragraphs four

and six herein, and the said Schaefer, without right

or authority, and in violation of the rights of the

})laintitt* in said pledge, and especially in violation

of its I'ights to have said honds, or the proceeds

thei-eof, applied in deduction of the debt to the

County of Navajo re])resented hy the County de-

posits in the Hank (d' Winslow, as hereinbefore al-

leged, before the plaintiff could be called upt)n tu

pay for any alleged default on the j)art of its

princii)al, the said Hank of Winslow returned to

the said Dodson, as S])ecial Deputy Su])erintendent

of Banks in charge of said insolveiu Hank of Wins-

low, the bonds so demanded, and, as i)laintiff is in-

formed and believes, and therefore states the fact

to he, that said Dodson is holding the same as assets

of the trust estate, free from the pledge to the

County of Navajo, and intends to convert the same
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to the use and benefit of the creditors of said trust

estate.

8. That said action on the part of said defend-

ant Schaefer operated to release the plaintiff from

any liability to the County of Navajo, to the extent

of the value of said bonds, principal and interest,

and to reduce the alleged indebtedness of plaintiff

to the County of Navajo in that amount, and that

in all equity and justice, the defendants Hammons
and Dodson should be required and ordered to

return said bonds to the defendant Schaefer, to be

by him reduced to money and applied in an orderly

manner, to the reduction of the debt of defendant

Hammons, as Superintendent of Banks, and defend-

ant Dodson, as Special Deputy Superintendent in

charge of said Bank of Winslow, to the County of

Navajo.

9. That since the filing of the Bill in this case,

and after the transaction described in the two

preceding paragraphs, the defendant Schaefer, act-

ing as County Treasurer of Navajo County, and

upon the instructions of the Board of Supervisors

of Said County, and in accordance with the laws of

the State of Arizona, in such cases made and pro-

vided, has sold the remaining improvements bonds

of the Town of Wiaislow, and turned them into

money, and applied the proceeds to the reduction

of the debt due to the County of Navajo by the

defendant Hammons as Superintendent of Banks,

and the defendant Dodson as Special Deputy Super-

intendent of Banks in charge of said Bank of

Winslow, and as offset against the said debt the
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('(»uiit\' Wanaiils listed in pni'.-iui-apli six liciM'iii-

hclcirc set rmlli as "('(Minly W'aii'aiits pledged as

security to County" in the sum of $7,^^79.40, with

interest aniouutiuii; to ."r.'")77.H), a total credit from

both sources of .ti:J,.'):)1.7(), therel)y i-educini^ said

debt to .t:n,7r)2.44 ; tliat due to tlu' action of the said

County Treasurei', the (h'fendant Schaefor, as in

tlie two preceding paragraphs alh'^cd, the phiintiff

has been released I'ldin any liai)ility for tlie (h'fault

of its princi])al, to the extent of the bonds, princii)al

and interest, returned to the defendant Dodson,

said princi])al and interest amounting as plaintiff is

informed and believes, to a sum in excess of

jfJ7,S<)0.()(): that as a result of said transaction, the

total demand u])ou })laintiff is not in excess of $30,-

000.00.

10. That of the re2:istered warrants described in

paragraph tive herein, it now ap])ears that the of-

ticei's of the Baid< of Winslow ])led,ue(l to the Treas-

urer of the County of Ai)ache, State of Arizona, to

secure deposits of that County in said Bank of

Winslow, on or about the 28th da>- of »September,

1924, Navajo County registered warrants in the

total amount of $8,110.38, as described and set foi-th

in tile list attached hereto and made a part hereof,

as though written herein, and marked "Exhiliit

E"; that said ])ledge was without authority of law,

and in violation of plaintiff's rights to claim an

offs(>t in that amount, and void because it destroys

the right of the County of Xava.jo to claim an offset

in that amount against the indebtedness of the

Bank of Winslow to it, on account of said deposit.
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as the officers of that County are required to do

under paragraph 2436 of the Revised Statutes of

the State of Arizona, 1913, Civil Code; that the

title to said warrants, free from any pledge to the

Treasurer of said County of Apache, is in the de-

fendant Hammons, as Superintendent of Banks,

acting by and through the defendant Dodson, as

Special Deputy Superintendent of Banks, in charge

of the Bank of Winslow, and should be returned

to defendant Dodson by the Treasurer of Apache

County, to be dealt with in this case as the Court

may determine.

11. That upon the answer of the defendant Dod-

son on file herein, it appears that on or about the

first day of February, 1925, he had in his official

possession registered warrants of the County of

Navajo in the aggregate sum of $10,922.44, upon

which there was due and payable, interest in the

sum of $291.00, an aggregate amount of $11,213.44,

and the total offsets which should be claimed by the

said County of Navajo against the debt due it

by virtue of Navajo County Warrants in the pos-

session of said defendant Dodson, as such Special

Deputy Superintendent of Banks, in charge of the

Bank of Winslow, or the defendant Hammons, as

Superintendent of Banks, or which should be in

the possession of them, or one of them, are as fol-

lows:
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In possession of Six'cial l)('j)Uly Siijx'iin-

tnidont of Hanks .^IK-'lil.U

In possession of 'I'l'casurcr of A])a<'lH'

County (witliout (M»ini)Utat ion <»!' in-

terest) 8,110.38

In transit as per parai;i'a})h .') hereof

(witliout interest) r),{)12.sn

Total .t24,33().()8

and as tlie net claim, with all credits and offsets

which have been, or shonld have been realized upon

is now reduced to approximately $30,000.00, the

foregoing offsets, with interest in addition, would

reduce the amount to not in excess of $5,000.00 as

the sum due the County of Navajo from the plain-

tiff, as a result of the default of its principal, the

Bank of Winslow.

V2. That notwithstandin<; the demand of the

plaintiff, as in the preceding paragraph recited,

and notwithstanding that the defendant, George J.

Schaefer, Treasurer and Ex-Officio Tax Collector of

tile County of Navajo is, as plaintiff is informed

and l)elieves, and therefore states the fact to be,

ready and willing that the said credits and offsets

should be allowed substantially as hereinbefore

claimed by the plaintiff', the defendant, J. S. Dod-

son, Special Deputy Superintendent of Banks, and

in charge of the liquidation of the said Bank of

Winslow as aforesaid, acting as agent of the de-

fendant, A. T. Hanmions, Superintendent of Banks,

as aforesaid, and pursuant to his instructions, has

failed and refused, and does now fail and refuse
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to make the said offset and to allow the same to

defendant, Navajo County, and to permit the plain-

tiff* herein to pay the loss after the said credits and

offsets have been allowed in the sum set forth in

the preceding paragraph, whereby the balance of

five thousand dollars (|5,000.00) representing the

loss of the plaintiff herein, could be paid and plain-

tiff discharged from its charges and obligations

thereunder, and the defendant, A. T. Hammons,

Superintendent of Banks of the State of Arizona,

by virtue of said refusal threatens to prevent the

plaintiff herein from obtaining the benefit and ad-

vantage of the said offsets and just credits and to

destroy same, to the irreparable damage of plain-

tiff herein.

13. That the defendant, J. S. Dodson, Special

Deputy Superintendent of Banks threatens to sell

assign and transfer the said registered and un-

registered warrants of Navajo County to third

persons who would thereby become owners and

holders of the said registered and unregistered

warrants for value without notice of the claim of

the plaintiff for the offsets and credits herein set

forth and the plaintiff would thereby be deprived

of any remedy at law and would suff'er irreparable

loss.

14. That the defendant, the said J. S. Dodson,

as such Special Deputy Superintendent of Banks,

threatens to demand payment of defendant, Navajo

County, and of the defendant, George J. Schaefer as

County Treasurer and Ex-Officio Tax Collector of

the Comity of Navajo, of all said registered and
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iinrci^istcrcMl warrants or a inatcrial pait thereof,

and the (h't'endant, (ieoii^c J. Schaefei', as sueh

('(tuiity 'rreasiii-cr and Kx-()t!icio Tax Collector

would l>e i-('(|uir('d to i)ay from the funds of said

County availal)le for thai purpose, llie said repjis-

tercd and iinrejj:istei'('d wairanis wherehy the plain-

tiff hcicin wnuld l)e deprived of any I'emedy at law

in tlie event of a suit at law brought by the said

George J. Schaefer as said County Treasurer and

Ex-Offieio Tax Collector of Navajo County or by

the defendant Navajo County to recover upon the

said bonds of the plaintiff as hereinbefore de-

scribed and set forth, and the i)laintiff thereby

suffer irreparable loss.

15. That by the refusal of the said J. S. Dodson,

Special Deputy Superintendent of Banks, and the

defendant A. T. Hannnons, Superintendent of

Banks of the State of Arizona, to allow the said off-

sets, and because of the insolvency of the principal,

the said Bank of Winslow, plaintiff herein has no

adetpuite remedy at law and would be remediless

unless in a court of equity where matters of this

kind are pro})erly recognizable and relievable;

and plaintiff charges that the »said A. T. Hannnons,

the Superintendent of Banks of the State of Ari-

zona, and the said J. S. Dodson, Special Deputy

Superintendent of Baidvs, ought, therefore, to be

restrained by the order and injunction of this Hon-

orable Court from selling, assigning or othei-wise

disposing of the said registered and unregistered

warrants or presenting them to the County of

Navajo or to the defendant George J. Schaefer,
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County Treasurer and Ex-Officio Tax Collector of

the said County for payment, or from in any man-

ner disturbing or altering the status quo of the

condition of the said warrants, both registered and

unregistered, or the improvement bonds of the

Town of Winslow, until the further order of this

Court, or pending the determination of the issues

herein presented, and that the said defendant,

George J. Schaefer, as such Treasurer and Ex-

Officio Tax Collector of Navajo County ought to be

restrained by the order and injunction of this Hon-

orable Court from paying the said registered or

unregistered warrants pending the determination

of the issues herein presented.

WHEREFORE, plaintiff prays that the defend-

ants may answer the premises, and

1. That the defendant A. T. Hammons, Super-

intendent of Banks of the State of Arizona, and

the defendant J. S. Dodson, Special Deputy Super-

intendent of Banks, and the defendant George J.

Schaefer, County Treasurer and Ex-Officio Tax

Collector of the County of Navajo, and Navajo

County shall immediate list the credits and offsets

as they existed on the 4th day of October, 1924,

between the said County and the said Bank of

Winslow.

2. That the amount of County Funds on deposit

set out, to-wit: $52,164.20, may be satisfied and dis-

charged to the extent of the aggregate sum repre-

sented by Navajo warrants, both registered and un-

registered, owned on said date by the Bank of Wins-

low, and the value of the Improvement Bonds of
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ihf 'l\»Nvii ol Winsluw, tu-wit: $12,519.21, and

that the i)laiiitiff herein he decreed to owe and he

directed to pa\ Ihc halance due the defendant

Navajo County, and that phiintil'f l)e there})y

wholly relieved of all its hahility under and l)y

virtue of its Depository Bond as in this I^ill set

forth i)hiintift" heing ready and willing, and herehy

offering to i)ay to the said County the said amount.

3. That an order to show cause do issue herein,

directed to the Treasurer of Apache County, State

of Arizona, directing him at a time and place to be

tixed l)y this Honorable Court, or the Judge thereof,

to appear l)eioiv this Court and show cause why

he should not forthwith return the warrants listed

herein in the list marked "Exhibit E" to the de-

fendant llanunons, Superintendent of Banks, and

the defendant Dodson, as Special Deputy Sup-

erintendent of Banks, to be disposed of as may
be ordered or directed by the Court.

4. That the injunction heretofore entered herein

against the defendants, and each of them, be con-

tinued until the entry of the final decree herein,

and for such other and further relief in the prem-

ises as to the Court may seem just and equitable,

and for its costs in this behalf expended.

Answer under oath is hereby waived.

(Signed) FKANK E. CURLEY,
(Signed) SAMUEL L. PATTEE,

Solicitoi-s for Plaintiff,

Tucson, Arizona.

(Signed) FRANCIS C. WILSON,
Of Counsel for Plaintiff,

Santa Fe, New Mexico.



18 A. T. Hammons and J. S. Dodson

United States of America,

District of Arizona,—ss.

Samuel L. Pattee, being first duly sworn, deposes

and says that he is one of the solicitors for the

plaintiff herein; that the plaintiff is a foreign cor-

poration and has no officers within the State of

Arizona authorized to make this verification for it;

wherefore he makes this verification for and on be-

half of the said i)laintiff and as his solicitor; that

he has read the foregoing amended Bill in Equity,

and knows the contents thereof, and that the mat-

ters and things therein stated are true, to the

best of his knowledge and belief.

(Signed) SAMUEL L. PATTEE.

Subscribed and sworn to before me this 13th day

of June, 1925.

(Seal) (Signed) MAUDE I. BOWEN,
Notary Public, Pima County, Arizona.

My commission will exi)ire June 1st, 1929.

PLAINTIFF'S EXHIBIT "A."

MARYLAND CASUALTY COMPANY.

BALTIMORE.

BOND.

KNOW ALL MEN BY THESE PRESENTS:
That we, THE BANK OF WINSLOW, of Wins-

low, Arizona, as principal, and the MARYLAND
CASUALTY COMPANY, of Baltimore, a cor-

poration organized under the laws of the State of

Maryland, with its principal place of business at
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Baltiiiinic, Marvhiiid, duly (jiialilicd to ht'coiiu' .surety

upon bonds in the State of Arizona, as surety, are

lield and liimly Ixtuiid unto the County of Navajo, in

the \h'\\a\ sum <.r iMve Tliousaiid ($'),()(){).()()) I)()j-

lars, l.iw I'ul juoncy of the Tiiited States of Anieriea,

lor the i»ayiiH'nt n\' which, well ;ni<l tr-uly to l)e

made, we hind ourselves, our successors, and as-

sij^ns, jointly and sevei'all\', tinnly hy these ])res-

ents.

Dated this twentieth day of January, A. D., 1923.

TllK CONDITION of this obligation is such,

that whereas the above named principal, TllK
DANK Ol"' WINSLOW, of Winslow, Arizona, was,

on the twentieth dav of Jainiar\-, A. 1). 1913, an-

pointed and designated by the County Treasurer

of the County of Navajo, State of Arizona, with the

consent of the J-Joai'd of Su))ervisors of Navajo

County, Arizona, tu l)e a depository of public

moneys for the said County of Navajo, pursuant

to till' i-onditious of Chapter Fifty-six (5(j) of the

laws of Arizona for 19U5, and amendments thereto.

NOW, TllEKEFOHE, if the said TllK BANK
OF WINSLOW, of Winslow, Arizona, shall well,

truly and faithfully perform and dis(diarge all

duties and responsibilities now reipiired or that

may hereafter be required of it under any law of

the State of Arizona and will promptly pay out to

the parties entitled thereto all public moneys of the

Comity of Navajo in its hands or that may come
into its hands, ui)on lawful demand therefor, and
will whenever reijuired thereto by law or lawful

demand, pay over to the County Treasurer of the
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County of Navajo public moneys with interest

thereon at the rate of two per cent (2%) per an-

num, computed on daily balances, then this obli-

gation shall be void and of no effect, otherwise to be

and remain in full force and A^irtue.

THE BANK OF WINSLOW,
By WM. H. BAGG, Vice-President.

MARYLAND CASUALTY COMPANY,
By C. A. HANDS, Agent.

(Corporate Seal)

Attest: GEO. H. KEYES, Jr.,

Cashier.

(Corporate Seal)

Attest: H. B. WILKINSON,
Attorney-in-fact.

Approved: August 7, 1923.

C. E. OWENS,
Chairman Board of Supervisors.

JOSEPH PETERSON,
Member of Board.

W. J. CROZER,
Member of Board of Sup.

PLAINTIFF'S EXHIBIT "B."

MARYLAND CASUALTY COMPANY.

BALTIMORE.

KNOW ALL MEN BY THESE PRESENTS:
That we, THE BANK OF WINSLOW, of Win-

slow, Arizona, as Principal, and the MARYLAND
CASUALTY COMPANY, of Baltimore, a corpor-

ation organized under the laws of the State of
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^rarylaiid, witli its i)iinci|»al place of business at

Baltiiiioi-c, Marslaiid, and duly (lualiticd to heroine

surety ujx)!! bonds in the State of Ai'izfnia, as

Burety, are held and lirndy hound unto the Coiuity

of Xavajo, in the penal sum ol Ten 'lliousand

Dollars (,i^lO,UO().00) huvful money of the United

States of Ameriea, for the payment of which, well

and truly to be made, we bind ourselves, oui- suc-

cessors and assigns, jointly and severally, firmly by

these presents.

Dated this tenth day of August, A. D. 1926.

THK (CONDITION of this obligation is sueh,

that whereas the above named principal, THE
DANK OF WINSLOW, of Winslow, Arizona,

was on the tenth day of August, A. D. 1916, ap-

pointed and designated by the County Treasurer of

the County of Xavajo, State of Arizona, to l)e a

depository of public money for the said County of

Navajo, pursuant to the provisions of the laws of

the State of Arizona in such cases made and pro-

vided :

NOW THKRP:F0RE, if the said THE BANK
OP WINSLOW, of Winslow, Arizona, shall well,

truly and faithfully perform and discharge all

duties and responsibilities now recpiired or that

may hereafter be required of it under any law of

the State of Arizona and will promptly pay out to

the parties entitled thereto all public moneys of the

County of Navajo in its hands or that may come
into its hands, upon lawful demand therefor, and
will, whenever required thereto by law or lawful

demand, pay over to the County Treasurer of the
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County of Navajo public moneys with interest

thereon at the rate of two per cent (2%) per an-

num, computed on daily balances, then this obliga-

tion shall be void, and of no effect, otherwise to be

and remain in full force and virtue.

THE BANK OF WINSLOW,
By WM. H. BAGG, Vice-President.

MARYLAND CASUALTY COMPANY,
By L. E. WHITE, Attorney-in-fact.

Attest: GEO. H. KEYES, Jr.,

Secretary.

Countersigned

:

(Corporate Seal) JOHN M. LONGAN,
Attorney-in-fact.

Approved

:

C. E. OWENS,
Chairman Board of Supervisors,

Navajo County, Arizona.

JOSEPH PETERSON,
Member of Board.

W. J. CROZIER,
Member of Board of Sup.

PLAINTIFF'S EXHIBIT ''C."

MARYLAND CASUALTY COMPANY.

BALTIMORE.

BOND.
KNOW ALL MEN BY THESE PRESENTS:

That we, THE BANK OF WINSLOW, of Wins-

low, Arizona, as principal, and the MARYLAND
CASUALTY COMPANY, of Baltimore, a cor-
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])()rnti(>n <)i'fr«*nHZ('(] imdcr the laws of the State of

Maryland, with ils ))iiii('ij)al place of business at

Haltinioic, Mainland, and duly (jualified to become

sui'cty iijKin bonds in the State of Arizona, as

surety, arc held and tiiinly l)()un(l unto the County

of Navajo, State of Arizona, in the penal sum of

Ten 11i()usaiid Dollars, (^10,000.00) lawful money

of the I'nited States of America, for the pa>Tnent

of wliicli, well and truly to be made, we bind our-

selves, our successors and assigns, jointly and sev-

erally, tirmly by these presents.

Dated this eighth day of January, A. U. 1920.

THE CONDITION of this oldigation is such, that

whereas the above named principal, THE BANK
OF WINSLOW, of Winslow, Arizona, was on the

eighth day of January, 1920, appointed and desig-

nated by the County Treasurer of the County of

Navajo, State of Arizona, with the consent of the

Board of Supervisors of Navajo County, Arizona,

to be a depository of public money for the said

County of Navajo, Arizona, pursuant to the pro-

visions of the laws of the State of Arizona in such

cases made and provided:

NOW, TIIEHEFOKK, if the said THE BANK
OF WINSLOW, of Winslow, Arizona, shall well,

truly and faithfully perform and discharge all

duties and responsibilities now required, or that

may hereafter be recjuired of it under any law of

the State of Arizona, and will promptly pay out to

the parties entitled thereto, all public moneys of

the County of Navajo in its hands or that may come

into its hands, upon lawful demand thereafter, and
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will, whenever required thereto by law or lawful

demand, pay over to the County Treasurer of the

County of Navajo, public moneys with interest

thereon at the rate of two per cent (2%) per an-

num, computed on daily balances, then this obliga-

tion shall be void and of no effect, otherwise to be

and remain in full force and virtue.

THE BANK OF WINSLOW,
By WM. H. BAGG, President.

MARYLAND CASUALTY COMPANY,
By M. H. FOSTER,

Attorney-in-fact.

Attest: GEO. H. KEYES, Jr.,

Secretary.

Countersigned

:

(Corporate Seal) By JOHN M. LONGAN,
Attorney-in-fact.

Approved: August 7, 1923.

C. E. OWENS,
Chairman Board of Supervisors,

Navajo County, Arizona.

JOSEPH PETERSON,
Member of Board.

W. J. CROZIER,
Member of Board of Sup.
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PLAINTIFF'S KX 11 1 HIT 'M)."

MAHYI.AXI) CASITAI/I'V COMPANY.

BALTIMORE.

BOND.
KNOW ALL MEN BY THESE PRESENTS:

That we, TIIF BANK OF WINSLOW, of Wins-

low, Arizona, as priucipal, and the MARYLAND
CASUALTY COMPANY, of Baltimore, a corpora-

ti(»n organized Tnider the laws of the State of Mary-

land, with its principal phiee of business at Balti-

more, Mai-yland, and (hily (pialified to become

surety ui)()n bonds in the State of Arizona, as

surety, are held aJid firmly bound unto the County

of Navajo, State of Arizona, in the penal sum of

Fifteen Thousand Dollars ($15,000.00) lawful

money of the United States of America, for the

payment of which, well and truly to be made, we

bind ourselves, our successors and assigns, jointly

and severally, finnly by these presents.

Dated this thirteenth day of June, A. D. 1921.

THE CONDITION of this obligation is such,

that whereas the above named principal, THP]

BANK OF WINSLOW, of Winslow, Arizona,

was on the sixth day of June, 1921, appointed and

designated by the County Treasurer of the County

of Navajo, State of Arizona, with the consent of

the Board of Supervisors, of Navajo County, Ari-

zona, to be a depository of public money for the

said County of Navajo, Arizona, pursuant to the

provision of the laws of the State of Arizona in

such cases made and provided:
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NOW, THEREFORE, if the said THE BANK
OF WINSLOW, of Winslow, Arizona, shall well,

truly and faithfully perform and discharge all

duties and responsibilities now required, or that

may hereafter be required of it under any law of

the State of Arizona, and will promptly pay out to

the parties entitled thereto, all public moneys of

the County of Navajo in its hands or that may come

into its hands, upon lawful demand therefor, and

will, whenever required thereto by law or lawful

demand, pay over to the County Treasurer of the

County of Navajo, public moneys with interest

thereon at the rate of two per cent (2%) per an-

num, computed on daily balances, then this obliga-

tion shall be void and of no effect, otherwise to be

and remain in full force and virtue.

THE BANK OF WINSLOW,
By WM. H. BAGO,

President.

MARYLAND CASUALTY COMPANY,
By CHARLES MACBETH,

Attorney-in-fact.

Countersigned by:

(Corporate Seal) JOHN M. LONGAN,
Attorney-in-fact.

Approved: August 7, 1923,

C. E. OWENS,
Chairman Board of Supervisors,

Navajo County, Arizona.

JOSEPH PETERSON,
Member of Board.

W. J. CROZER,
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Monilior f>f Bonid of Sup.

Ap])r<)V('(] : July (>, 19121.

C. E. OWENS,
Chairman Board (f Supervisors.

Navajo County, Arizona.

Filed dune 20, 1921. M. K. Tanner, Clerk

Board of Supervisors, Navajo County, Arizona.
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This is a copy of the Navajo County reg-

istered warrants held by Apache County as security

for deposits with the St. John's branch of the Bank
of Winslow.

GEORGE JARVIS,
County Treasurer.

O. K.—E. M. W.

(Title of Court and Cause.)

MOTION TO DISMISS FIRST AMENDED
BILL OF COMPLAINT.

Come now the defendants, A. T. Hammons,

Superintendent of Banks of the State of Arizona,

J. S. Dodson, Special Deputy Superintendent of

Banks of the State of Arizona, and move this Court

that this action be dismissed for want of equity

herein and particularly upon the following grounds

to-wit

:

1. That the bill filed herein by the plaintiff

does not state any facts sufficient to constitute a

cause of action against the said defendants or for

the relief demanded therein.

2. That this Court has no jurisdiction of the

matters set out in the said bill in that all of the

said matters are involved in a proceeding entitled

^'In the Matter of the Liquidation of the Bank of

Winslow, Winslow, Arizona, having branch offices

at Holbrook, Arizona, and St. Johns, Arizona,

File No. 1865 in the Superior Court of the State
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of ATi/niia. in and tor tlic Connly of Navajo, tlic

said Su])«'ii(»r Court of llic Slate of Ai'izona, in and

for the County of Xava.j(» hcini; a ('ouit of coinpe-

ti'iil jurisdiction over the said defendant as Ej-

O/ficio ri'ceiver (»f tlie Hank (d" Winslow and iii-

soh'ent banking- eorjxuat ion jtuisuant to the laws

of tlu' State of Ai'izona and that said (hd'endants

are acting- un(h'r tlie ordeis of said Su|)eri(»r ("ourt

of Navajo County, Arizoiui, and the property and

matters refei-red to in said Amended Hill of Com-

])Iaint are a part of the corpus of the Estate of The

J^ank of Winsh)w, undei- su])ervisi()n of last-named

Couit.

W1IKK»KF()K*K, tlie said defendants will ever

])ray.

SAPP and

MeLAUOHLIN,
Solieitors for the Defendants A. T. liannnons, Su-

|)erintendent of Banks of the State of Ari-

zona and J. S. Dodson, Special Deputy Su-

perintendent of Hanks of the State of Ari-

zona.

O. K.— E. M. W.

(Title of Court and Cause.)

ANSWEK TO FIRST AMENDED HiEE OF
COMFEAINT.

Come now A. T. llammons, Sii})erintendent of

Banks of the State of Arizona, and J. S. Dodson,

Special Deputy Superintendent of Banks of Ari-
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zona, two of the above-named defendants and for

answer herein allege and show to the Court with-

out waiving the Motion to Dismiss filed herein

:

I.

That the said answering defendants expressly

now and at all times hereinafter save and reserve

unto themselves any and all manner of profits and

advantages of exception which may have been had

or taken or which may be had or taken to the many
errors, uncertainties, imperfections and insuffi-

ciencies in the Plaintiff's First Amended Bill of

Complaint filed herein and particularly reserve all

manner of benefits and advantages of exception

as to this Court, not having jurisdiction of sub-

ject manner of this action and of these defendants

in the capacity in which sued.

II.

These answering defendants expressly allege

herein that this Court has no jurisdiction of the

matters set out in the said bill in that all of the

matters therein set out and alleged are involved in

a certain proceeding entitled "IN THE MATTER
OF THE LIQUIDATION OF THE BANK OF
WINSLOW, Winslow, Arizona, having branch of-

fices at Holbrook, Arizona and St. Johns, Arizona."

File No. 1865 in the Superior Court of the State

of Arizona in and for the County of Navajo, said

court being a court of competent jurisdiction and

the defendant A. T. Hammons, Superintendent of

Banks of the State of Arizona, herein having by

operation of law, and proper proceedings in said
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court piiisuaiit 1<> statute, Ix'cii a{)poiiit('<l as re-

(•oi\('r of tlic IJaiik nl' W'iiislow, an insolvent hank-

'ui'fX corporation of the State of Arizona, and being

tlierel)y tlie Keeeivei- of said Hank of Winslow,

under and j)ursnant to the laws of the State of

Arizona, and nndei- the juiisdiction and control of

the said Superior Court (d' Navajo County, Ari-

zona, as a receiver of the said IJank and that the

])ro|)erty and thiui^s referred to in this action are

a part id' the corpus of the estate of said Bank of

AViuslow aforesaid and as such aie now in cn.stodid

J('(/is in the said i"ecei\'ershij) proceedings.

III.

That the answering defendants adnnt the allega-

tions of Paragraph No. J of the Fii*st Amended Bill

of Coinj)laint tiled herein hy the plaintiff ami also

admit the allegations of Paragrai)h No. II of the

said First Amended Bill of Complaint filed herein

hy the Plaintiff, and also admit the allegations in

l^aragraph No. Ill (d' the said first amended bill

of comj)laint Hied herein l)y the i)laintiif.

IV.

That the answering defendants admit the allega-

tions of Paragraph No. IV, of the First Amended
Bill of Com})laint tiled herein by the plaintiff in

so far as the same sets out that there was on de-

posit in the Baidv of Winsh)w fimds of the County

of Navajo County in the sum of Fifty-two Thou-

sand One Hundred Sixty-four and 21-100 ($52,-

164.121) Dollars l)ut the defendants on information

and belief deny all other allegations of the said

Paragraph No. IV.
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V.

The answering defendants deny the allegations of

the Paragraph No. V of the said First Amended
Bill of Complaint filed herein by the plaintiff and

expressly allege that the only registered warrants

and only warrants of Navajo County held by the

Bank of Winslow on October 4th, 1924, are as set

out in the defendants' Exhibit "A" hereto annexed

and forming a part of this answer excepting such

warrants as are set out in said First Amended Bill

of Complaint as having been pledged with the

County Treasurer of Apache County, Arizona, and

the answering defendants further and expressly deny

that the said warrants were in form demand notes

of the defendant Navajo County and that they con-

stituted promises to pay on presentation by the

payee or on his order to the said defendant Geo. J.

Schaefer and expressly deny that they were proper

subject of offset as against the debt of Bank of

Winslow to the County of Navajo on account of

said deposits of said County in the said Bank and

the answering defendants further expressly allege

that the said warrants were each of them expressly

drawn against the particular funds of Navajo

County which are designated on Exhibit and which

were generally known as follows : SALARY FUND,
GENERAL FUND, ROAD FUND, EXPENSE
FUND, INDIGENT FUND, SCHOOL GEN-
ERAL FUND AND MANUAL TRAINING
FUND, and these answering defendants expi-essly

allege that none of such funds, as such, were on de-
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posit with tile IJaiik of Wiiislow on October 4th,

1924, or at any oihcr time material to tliis action

and do further expressly alleu:<' tlial the said war-

rants vvitli tlie exceptions of warrants Nos. 2(M),

2U5, 2()4, 172, 191, ISli, 15<), 1S4, 191, 17:i, 1S7,

1S(), 2()S, 211, 209, KSU, 179, ISo, 170, l.")2. 150,

157, 210, ari' not made in favor of the Hank of

Winslow as i)ayee and that therefore and thereby

the said warrants except as to those made pay-

al)le to the Bank of Winslow, aic not receivabfe

in payment of all debts to Navajo Comity, Ari-

zona, as un<l('r the provisions of the laws of Ari-

zona such were receivable in payment of debts and

taxes due the County only from the person named

therein as ])ayee.

VI.

That the answering defendants deny that the

l)laintift' made due demand on the defendant d, S.

Dodson as agent of the Superintendent of Banks

in charge of the Hank of Winshtw. to allow the

said offset and on information and belief deny

that any tender was made by the said plaintiff to

the said Geo. J. Sehaefer and further deny all

the allegations of the Paragra])h No. () of said

First Amended Hill of Complaint of plaintiff except

in so far as the same is admitted by other allega-

tions of this answer.

VII.

These defendants expressly allege that all the

County Warrants and Iin])rovenient Bonds which

were pledged to secure deposits of Navajo County,

Arizona, if any, were so pledged expressly and
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only for the purpose of securing the said Xavajo

County for the excess of such deposit if any over

and above the amount secured by the bond of Mary-

land Casualty with the express understanding that

such pledge should remain in force and effect only

so long as such deposit was in such excess and

solely and only for such excess and that it was

expressly understood by The Bank of Winslow and

said Navajo County that when no such excess de-

posit existed then and in that event all such

pledged property was to be returned to the Bank
of Winslow and was to be free of any such pledge

or obligation and that on the 4th day of October,

1924, there was only the sum of Twelve Thousand

One Hundred Sixty-four and 20-100 ($12,164.20)

Dollars on deposit in excess of the bond issued

by Maryland Casualty Company and said sum be-

ing secured by such warrants and bonds and that

therefore defendant Sehaefer properly returned to

defendant Dodson the bonds referred to in Para-

graph Seven of First Amended Bill of Complaint,

as there was left on hand in the possession of de-

fendant Sehaefer more than enough to cover the

said excess deposit and these defendants expressly

deny that any action on the part of defendant

Sehaefer operated to relieve the plaintiff' from any

liability whatsoever.

Yin.
That these defendants are entitled to the return

from defendants George J. Sehaefer, Treasurer and

Ex-Officio Tax Collector of Navajo County, of all

warrants and bonds held by him in excess of Twelve
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'lliousand One lluiidri'd Sixty-four and 20-100

(.$1LM()4.2(0 Dollars and that all such warrants

and bonds in excess of said sum are not >o ph-ducd

and ai-e |n-o|)ei ly a |)ait (»f the rorjms of the Estate

of Tile Dank (d' W'inslow, an insolvent hankini^

coipoiat ion. free and ch'ar (d" all i)le(lu,(' oi' lien

of ])led,u"e whatsoexcr and that if said defendant

Schaider has sold and disposed of such Wari'ants

and Donds in excess of said smn of Twelve Thou-

sand One Hundred Sixty-four and 20-100 ($12,-

1()4.20), Dollars he should he reipiired to aecoiint

to these answerinu defendants for such excess, but

that these defendants leave plaintiff to strict pi'oof

of all su(di allegations as these defendants are with-

out knowledge or information therein.

IX.

These defendants adnnt that certain warrants

were ])led,2:ed with the County Treasurer of Apache

County, substantially as alleged in First Amended

JJill of Complaint, hut as to other allegations of

Paragraph Numbered Ten of said First Amended

Bill of Com])laint these defendants leave the ]dain-

ti ff to strict i)roof thereof and to the determina-

tion of this coui't.

X.

That except as hereinbefore expressly admitted,

(jualitied or explaiiu'd these defendants deny all

the allegations of First Amended I'ill of ( 'om-

jdaint.

WHEREFORE, the answering defendants pray

this Court

:
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1st: That the plaintiff take nothing by reason

of this action and that the defendants have and

recover of the plaintiff their costs and disburse-

ments by reason of this action.

2nd: That defendant George J. Schaefer be re-

quired by and order of this Court to surrender

to defendant A. T. Hammons, Superintendent of

Banks of the State of Arizona, and J. S. Dodson,

Special Deputy Superintendent of Banks of Ari-

zona, all pledged bonds and warrants in the excess

of the sum of Twelve Thousand One Hundred

Sixty-four and 20-100 ($12,164.20) Dollars, now

held by him from the Bank of Winslow.

3rd: That these defendants have all equitable

relief in the premises.

SAPP & McLaughlin,
Solicitors of the Defendants A. T. Hammons, Super-

intendent of Banks of the State of Arizona, and

J. S. Dodvson, Special Deputy Superintendent

of Banks of Arizona.

O. K.—E. M. W.
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Interest accrual at the Rate of $1,83 per day from

February 23d, 1925.

O. K.—E. M. W.

Regular October, 1924, Term—Phoenix.

In the United States District Court in and for the

District of Arizona.

(Minute Entry of Thursday, February 26, 1925.)

HONORABLE F. C. JACOBS,
United States District Judge, Presiding.

(E.-93—Prescott.)

MARYLAND CASUALTY COMPANY, a Cor-

poration,

vs.

A. T. HAMMONS et al..

Complainant,

Defendants.

PROCEEDINGS OF HEARING ON APPLI-
CATION FOR PRELIMINARY INJUNC-
TION, ETC.

Samuel L. Pattee, Esquire, appears on behalf

of the plaintiff, and Messrs. Sidney Sapp and D.

E. McLaughlin, appear for the defendants, A. T.

Hammons and J. S. Dodson, and P. A. Sawyer,

Esquire, appears for the defendant Navajo County.

On motion of counsel for the plaintiff it is OR-
DERED that Francis C. Wilson, Esq., be entered

as associate counsel for the plaintiff.
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DefVndaiits' iiiotion to distniss the hill <»f vi)U\-

])laiiit luTcin is licaid and ar^iu'd by ri'Spt'ctive

counsel, \vli('i'('up(»n, it is

OI\*I)Kl\Kl) that said motion to disnnss Im* and

the sainc is herein- (h'liicd on all urounds. Excep-

tion is cntcicd to said luliiiu hy defendants.

Tile a})plication for i)relinnnai-\ oi- inteilocutory

injnnction is now heard and ainuecl by respective

counsel, whereupon, it is

()l\*l)l^^liiKJ) that said applicati(>n be and tlie same

is hereby granted. The defendants except to said

ruling of the Court.

It is now stipidated by and ])etween the respective

counsel in o])en court that the present bond is suffi-

cient until the final deteraiination of the matter,

and the]'eu])on, it is

OK'DKKEI) that further hearinu" or trial of this

matter be and the same is hereby set for the 18tli

day of .March, 1925.

(). K.— K. M. W.

Regular Octol)er, 1924, Term—At Phoenix.

(Minute Entry of Friday, March i:3th, 192.').)

IIOXOK\\P>LE F. (\ JACOBS,

United States District Judu(\ Presiding.

(Court and (^uise.) E.-93—(Presectt.)

It is ordered that the order heretofore entered

on February 26, 1925, setting this case for hearing

on Marcli IS, 1925, be and the same is vacated and

set aside.

0. K.—E. M. W.
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Regular October, 1924, Term—At Phoenix.

(Minute Entry of Saturday, March 21, 1925.)

HONORABLE F. C. JACOBS,

United States District Judge, Presiding.

The plaintiff's motion to require the defendants

to produce certain papers, documents and books for

inspection, comes on regularly for hearing, Samuel

L. Pattee, Esq., appears as solicitor for the plain-

tiff, and D. E. McLaughlin, Esq., appears as solici-

tor for the defendants. The motion is duly heard

and by the Court granted, counsel to prepare and

present necessary order for signature of the Judge.

0. K.—E. M. W.

Regular March, 1925, Term—At Prescott.

(Minute Entry of Monday, July 6, 1925.)

HONORABLE F. C. JACOBS,

United States District Judge, Presiding-.

Defendants' Motion to Dismiss First Amended
Bill of Complaint comes on for hearing this date.

No one appears for either party. Whereupon, said

matter is submitted to the Court, and the Court

having fully considered the same,

DOES NOW ORDER that said Motion be,

and the same is hereby denied. Exception to said

ruling of the Court is saved to Defendants.

0. K.—E. M. W.
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Ke^nilar Octnbcr, 192;'), Tciiii—At I'liocnix.

(Minute Entry of Saturday, Dec 5, 1925.)

ITONOK^AHLK F. (
". JA('()P>S,

United States District .Jiul^e, I 'residing.

(Court and Cause.) (E.-93—Preseott.)

W. K. l\yan, FCsci-, appeal's specially for the de-

fendants. Fi-ancis Wilson, Esq., appears for the

})laintiff.

IT IS ()IU)EHED that this case he set for trial

January Hth, 1926, at 10 o'clock A. M.

IT IS Kl'inTIKK OKDFREI) that this case be

transferred to the Phoenix Division for trial.

(). K.— K. M. W.

Keffular October, 192.'), Term—At Phoenix.

(Minute Entry of Wednesday, dan. 6, 1926.)

HONORABLE F. C. JACOBS,

Tnited States District Judge, Presiding.

(Court and Cause.) (E.-93—Preseott.)

This cause comes on regularly for trial at this

time and place. Samuel L. Pattee, Es(iuire, and

F. E. Wilson, Esquire, appear for the plaintiff,

D. E. McLaughlin, Esquire, a})pears for the de-

fendants Ilannnons and Dodson. W. E. Ryan,

Esquire, is present for the defendant Navajo

County. Isaac Barth, Esquire, ai)pears for Apache

County, Intervenor. Henderson Stockton, Esquire,

appears for Benjamin Brown, Jr., National Surety

Company, and Fidelity and Deposit Cimipany, In-

terveuors, and tiles Motion to intervene, and said
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Motion is set for hearing at 11 o'clock A. M. this

date.

On motion of Samuel L. Pattee, for the plaintiff,

the Order to Show Cause is ORDERED discharged,

said defendants Apache County and George Jarvis,

County Treasurer, having filed complaint in inter-

vention herein.

By consent of all counsel trial of this matter is

continued to Thursday, January 7th, 1926, at 10

o'clock A. M., that stipulation as to certain matters

may be agreed upon between counsel.

Subsequently, the application of Benjamin

Brown, Jr., National Surety Company, and Fidelity

and Deposit Company for permission to intervene

comes on for hearing, Henderson Stockton, Esquire,

appearing for the said intervenors.

Arguments of respective counsel are heard on

said application to intervene and the objection of

Navajo County, defendant to said application;

whereupon, the Court being advised in the premises

overrules said objection and enters the following

Order granting said motion to intervene. Defend-

ants except to said ruling.

(Here appears signed Order permitting Ben-

jamin Brown, Jr., et al., to Intervene and

plead.)

O. K.—E. M. W.
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lu-mil.ii- October, 1925, 'I'ciiii—At IMh.ciiix.

(Minute Kiiliy «.f 'riiui->(la\, Jan. 7, 192(1.)

hon'ohabll: k. c. ja(()P>s,

United States Disti'iet Jiidtic, Presidinir.

(Court and Cause.) (E.-93— I'reseott.)

This cause conies on reuularly foi' trial this day,

]>ursuanl to recess. The rollo\vin<;- counsel are

present: Francis E. Wilson, P^scpiire, and Sanniel L.

Pattce, Esquii-e, foi- llie i)]aintitT; I). V.. McLau<i;h-

lin, Ks(|uire, loi- the dctVndanls A. T. Ilaninions,

and d. S. Dodson : W. 1"]. Ryan, Es([uii*e, foi* the de-

fendant Navajo County; Isaac Hartli, Escpiire, for

the Intervenors Apache County and Geoi-o-c Jarvis;

Henderson Stockton, Esipiire, for the Tntei-venors

Benjamin Brown, Jr., National Surety Company,

and Fidelity and Deposit Company of Maryland.

All i)arties announcing- ready for trial the follow-

ing- proceedings are had

:

I). A. Little is duly sworn as Court reporter.

Plaintiif reads Bill of Com])laint and makes state-

uKMit of its ease.

1). K. McLaughlin, Ks(|uii-e, reads Answer (d' the

defendants A. T. Ilanuiions and J. S. Dodson. W.
E. Kyan, Escjuii-e, reads the Answer of the defend-

ants Navajo County and George J. Sehaefer. L^aae

Earth makes statement of the case of the Inter-

venors Apache County and George Jarvis.

Henderson Stockton, Esquiie, reads Answer and
makes statement for the Intervenors Benjamin
Brown, .Ir., National Surety Coni])any, and the

Fidelity and Deposit Company of Maryland.



64 A. T. Hammons and J. S. Dodson

The defendants Navajo County and George J.

Schaefer move for the dismissal of the complaint

of the Intervenors Benjamin Brown, Jr., National

Surety Company, and the Fidelity and Deposit

Company of Maryland, whereupon,

IT IS ORDERED that said motion to dismiss is

denied, and said defendants except to the ruling of

the Court.

The defendants A. T. Hammons and J. S. Dod-

son join in the said motion to dismiss and except to

the ruling denying the said motion.

PLAINTIFF'S CASE.

S. B. Smith is duly sworn and examined for the

plaintiff.

Plaintiff's Exhibits 1 to 153 inclusive, are marked
for identification.

George J. Schaefer is duly sworn and examined

for the plaintiff.

Defendant's Exhibit "A" is marked for identifi-

cation.

Plaintiff's Exhibits 154 to 163 are marked for

identification.

Plaintiff' 's Exhibits Nos. 1 to 162, inclusive, are

admitted in evidence and filed.

Defendant's Exhibits '^B" and ''C" are admitted

and filed.

Time for adjournment having arrived, further

trial is ORDERED recessed to 10 o'clock A. M.,

Friday, January 8th, 1926.

O. K.—E. M. W.
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Regular October, VSlo, Term—At IMiociiix.

(Minute Entry nf Friday, January S, 192().)

H0N01.'Ai;iJ-: l'\ C. .JACOBS,

United States Distiid dud^e, l^residinp:.

Respecti\(' counsel and ail pai'ties present pur-

suant to recess of yesterda\ , and proceedings of

trial are now resumed.

PLAIXTIP^F'S CASE, Continued:

Examination of (Jeorge J. Schaefer is now re-

sumed,

l^laintiff's Exhibit No. 163 is now admitted in

evidence and tiled. A. T. Planunons, Defendant

herein, is sworn and examined.

S. B. Smith is now recalled and examination is

now had as to Apache County. Plaintiff's Exhibit

No. 164 is admitted and filed.

Thereui)on. tlie PLAINTIFF RESTS.
Defendants' original Motions to Dismiss ease as

to ex])ense account warrants is now ORDERED
DENIED. Exce])tions entered for defendants.

Motion of the Intei'venor Benjamin Brown, Jr.,

the National Surety Com})any, and the Fidelity

and Deposit Company of Maryland, for Judgment
in the case, is ORDERED DENIED. Exceptions

entered for said InttMvenors.

Motions of Intervenors Apache County to dismiss

the complaint and for vacation of the restraining

order is now ORDERED DENIED; exceptions en-

tered for said Intervenor.
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Motion of Navajo County to dismiss is OR-
DERED DENIED; exception entered for said Na-

vajo County.

DEFENDANT'S CASE.
Miss Roberta Tandy is duly sworn and examined

for the defendants.

J. S. Dodson, defendant, is duly sworn and ex-

amined.

Charles F. Care is duly sworn and examined.

Whereupon, the hour of adjournment having ar-

rived, further proceedings are Ordered continued

to Saturday, January 9th, 1926, at 10 o'clock A. M.

O. K.—E. M. W.

Regular October, 1925, Term—At Phoenix.

(Minute Entry of Saturday, Jan. 9th, 1926.)

HONORABLE F. C. JACOBS,

United States District Judge, Presiding.

All parties are present and by respective counsel,

whereupon, proceedings of trial are resumed, and

further arguments of respective counsel are had

before the Court upon the matters so presented.

Thereupon, further proceedings herein are con-

tinued to Monday, January 11th, 1926, at 10 o'clock

A. M., of said day.

O. K.—E. M. W.
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l\i'giilar Octolx'i', l}i2.'), TLini—At l*li(.(iiix.

(Miiintc Kiiti-yof .MoikI.in , ,I.-iiiu.-iiy II, \\Y1(\.)

HONOHAiU.K l\ C. .lACOr.S,

United States Disliict Jud^e, i'residing.

(Couil and Cause.) ( E.-9:J— Preseott.)

All partio are [)resi'nt and hy respeetive counsel,

whereupon, further jiroeeedin^s of trial are resumed

pursuant to recess heretofore taken, and f'ui-ther

arguments of <M>nnsel on the niattei's hefoic the

Court are now Iieai'd.

The defendants now call A. (
'. Xoi'ton, who is

duly sworn and examined.

The defendant Navajo County rests.

Defendant's Kxhihit "K," which is suhseipu-ntly

corrected to "D," is admitted in evidence and tiled.

A. T. llanunons, defendant, heretofore sworn and

examined, is recalled f«n- further exaniiiuition.

Thereupon, the defendant A. T. Ilaniinons and J. S,

Dodson HEST.
The IMaintitT recalls Ceorire J. Schaefer for fur-

ther exannnation.

The hour of adjournment Inning anived, it is

OKM)p]RED that further proceedings be continued

to 9:45 A. M., Tuesday, January VI, 192(3.

O. K.—E. M. W.
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Regular October, 1925, Term—At Phoenix.

(Minute Entry of Tuesday, January 12, 1926.)

HONORABLE F. C. JACOBS,

United States District Judge, Presiding.

(Court and Cause.) (E.-93—Prescott.)

All parties are present and by respective counsel,

whereupon, further proceedings of trial are had

pursuant to recess heretofore taken. Further argu-

ments are had before the Court.

The Intervenor Apache County offers Exhibits

Nos. I to 157, inclusive, which are admitted and

filed.

IT IS ORDERED that Attorney Isaac Barth is

permitted to withdraw said original exhibits upon

the giving of proper receipt therefor, and to pre-

pare and file instead certified copies thereof.

Thereupon, ALL PARTIES REST.
Arguments of Counsel for A. T. Hammons and

Navajo County are now made to the Court, and the

Court ORDERS that the matters stand submitted

without further arguments.

ORDER allow five days and five days for filing of

briefs.

O. K.—E. M. W.
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Regular October, 1925, Term—At Phoenix.

(Minute Entry of Friday, February 12, 1926.)

HONORABLE F. C. JACOBS,

United States District Judge, Presiding.

(Court and Cause.) (E.-93—Prescott.)

ORDER FOR DECREE.
The Court renders a decree in favor of complain-

ant allowing a set-off of the amount of General

School Warrants $6,313.38; Salary Fund Warrants

$2,311.04; Road Fund Warrants in the sum of

$792.95; making a total of $9,417.37, together with

interest from the date of the closing of the Bank
of Winslow; that the improvement bonds of the

Town of Winslow in the sum of $7,000.00 par value

be returned by the defendant Hammons to the

County Treasurer of Navajo County; that the

amount thereof be set-off in favor of the plaintiff;

making a total set-off of $16,417.37.

A decree in favor of Apache County and against

the complainant as to the Navajo County warrants

pledged to Apache County prior to the 4th day of

October, 1924.

A decree in favor of intervening petitioner

George Jarvis, Treasurer and Ex-offlcio Tax Col-

lector of Apache County, and the intervening peti-

tioners Benjamin Brown, Jr., the National Surety
Company, and Fidelity and Deposit Company of

Maryland, for the relief prayed for in their re-

spective intervening petitions to the extent that the

said George Jarvis, Treasurer of Apache County,
shall retain possession of the registered warrants
pledged to it ; to apply the same in the manner pro-
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vided and permitted by the nature and character of

the pledge and by the law of Arizona.

That the restraining order heretofore entered

be dissolved.

Dated this 12th day of February, 1926.

Thereupon, IT IS ORDERED BY THE COURT
that exceptions to the findings of the Court be

entered on behalf of all the parties to the action.

O. K.—E. M. W.

Regular October, 1925, Term—At Phoenix.

(Minute Entry of Tuesday, Feb. 23, 1926.)

HONORABLE F. C. JACOBS,

United States District Judge, Presiding.

(Court and Cause.) (E.-93—Prescott.)

On motion of D. E. McLaughlin, Esquire, appear-

ing on behalf of defendants, it is

ORDERED that time of all defendants is hereby

extended Twenty (20) days in addition to the time

allowed by law within which to prepare, settle and

file Bills of Exceptions herein.

O. K.—E. M. W.

Regular October, 1925, Term—At Phoenix.

(Minute Entry of Saturday, March 13, 1926.)

HONORABLE F. C. JACOBS,

United States District Judge, Presiding.

(Court and Clause.) (E.-93—Prescott.)

On motion of W. E. Ryan, Esquire, IT IS OR-
DERED that defendants, time herein to prepare,
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settle and file Bill of Exceptions is hereby extended

to and including the 29th day of March, 1926.

O. K.—E. M. W.

Regular October, 1925, Term—At Phoenix.

(Minute Entry of Saturday, March 27, 1926.)

HONORABLE F. C. JACOBS,

United States District Judge, Presiding.

(Court and Cause.) (E.-93—Prescott.)

Will. E. Ryan, Esquire, appears for the defendant

Navajo County, and on motion of said counsel,

IT IS ORDERED that time of the defendant is

extended ten (10) days from and after the 29th day

of March, 1926, within which to prepare, serve,

settle and file Bill of Exceptions herein.

0. K.—E. M. W.

The United States District Court for the District of

Arizona.

United States of America,

District of Arizona,—ss.

I, C. R. McFall, Clerk of the United States Dis-

trict Court for the District of Arizona, do hereby

certify that the above and foregoing is a true, per-

fect, and complete copy of Minute Entries in case

No. 93-Equity (Prescott), Maryland Casualty

Company, Plaintiff, vs. A. T. Hammons, et al.. De-

fendants, for dates as follows: February 26, March
13, 21, July 6, December 5, 1925, January 6, 7, 8, 9,

11, 12, February 12, 23, March 13, and 27th, 1926,

as the same appears from the original record re-

maining in my office.
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WITNESS my hand and the seal of said Court

this 10th day of April, 1926.

[Seal] C. R. McFALL,
Clerk.

By M. R. Malcolm,

Deputy.

0. K.—E. M. W.

STATEMENT OF EVIDENCE UNDER
EQUITY RULE No. 75.

BE IT REMEMBERED that the trial of the

above-entitled cause came on regularly to be heard

before the Honorable F. C Jacobs, Judge of the

District Court of the United States in and for the

District of Arizona, sitting without a jury, at the

court rooms of said court in the Federal Building,

City of Phoenix, State and District of Arizona, on

this 7th day of January, 1926, at 10:00 o'clock A. M.

Francis C. Wilson, Esq., and Messrs. Curley &
Pattee appearing as counsel for the plaintiff;

Messrs. Sapp & McLaughlin appearing as counsel

for the defendants, A. T. Hammons and J. S. Dod-

son; W. E. Ryan, Esq., John W. Murphy, Esq., At-

torney General of the State of Arizona, and P. A.

Sawyer, Esq., County Attorney of Navajo County,

State of Arizona, appearing as counsel for the de-

fendants, George J. Schaefer, and Navajo County,

Isaac Barth, Esq., and Maurice Barth, Esq., County

Attorney of Apache County, State of Arizona, ap-

pearing as coimsel for Intervenors George Jarvis

and Apache County ; Messrs. Stockton & Perry and

Thomas A. Flynu, Esq., api^earing as counsel for



vs. Maryland Casualty Company. 73

Intervenors Benjamin Brown, Jr., National Surety

Company and Fidelity & Deposit Company of Mary-

land.

BE IT REMEMBERED ALSO that the plead-

ings of the parties plaintiff and original defend-

ants were then read to the Court, and thai; a stipu-

lation entitled in the cause, but not signed, was

read to the Court and stipulated as true by the

plaintiff and the original defendants, in words and

figures as follows, to wit:

The parties in interest, through their respective

attorneys and subject to such objections as may be

urged as to the relevancy, materiality and compe-

tency of any of the facts hereinafter and subject

to such motions to strike as might be made to in-

clude any of the facets referred to in connection

with facts shown by evidence, agreed as follows:

That the first paragraph of the amended bill is

true; that the allegations of paragraph II, of the

amended bill is true; that the allegations of para-

graph III, of the amended bill are true a-s of the

date when the complaint was filed; agree that at

the date of the suspension of the Bank of Winslow

there was on deposit to the credit of Navajo County

the sum of fifty-one thousand two hundred nine and

75-100 dollars ($51,209.75), of which fifteen thou-

sand ($15,000.00) dollars was inactive funds which

had been in the bank from prior to January 1, 1923,

and the balance was active funds of said county;

that the remaining allegations of paragraph IV
are subject to proof except as to items of figures

and amounts hereinafter specified; that the allega-
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tions of paragraph V are correct in figures as to

amount of warrants hereinafter stated; that it is

admitted that at the time of the suspension of The
Bank of Winslow the Superintendent of Banks
came into possession of registered warrants of

Navajo County to the amount of ten thousand nine

hundred twenty-two and 44-100 ($10,922.44) dol-

lars; that at said date there was in the possession

of the County Treasurer of Apache County the

sum of eight thousand one hundred ten and 38-100

($8,110.38) dollars of registered warrants of

Navajo County, and that on said date there was in

the possession of George Schaefer, County Treas-

urer of Navajo County, seven thousand three hun-

dred seventy-nine and 40-100 ($7,379.40) dollars

registered warrants of Navajo County. These

amounts represent the aggregate of all of the war-

rants of Navajo County in dispute in this case.

The parties ai'e left to prove as to the manner in

which said warrants got into the hands of the re-

spective counties or the respective county treasurers

and the purpose for which and the conditions upon

which they are held.

That at the date the Bank of Winslow closed its

doors defendant George Schaefer was in possession

of twelve thousand five hundred nineteen and 60-100

($12,519.60) dollars of improvement bonds of the

Twon of Winslow; that on October 23, 1924, seven

thousand dollars ($7,000.00) of those })onds were re-

turned to the Assistant Bank Examiner Dodson

and five thousand five Imndred nineteen and 60-100

($5,519.60) doHars were sold by defendant Schae-

I
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fer; thart defendant Schaefer also liquidated the

registered warrants referred to as placed in his

hands by The Bank of Winslow, the above seven

thousand three hundred seventy-nine and 40-100

($7,379.40) dollars of said warrants and the pro-

ceeds of such sale and liquidation was applied

on the total deposit of the county w^ith the Bank

of Winslow of above fifty-one thousand two hun-

dred nine and 75-100 ($51,209.75) dollars as to be

a credit thereon. It is not intended by the parties

hereto to stipulate as to any fact bearing upon the

terms, conditions or purposes of aiiy arrangement

under which the above warrants and improvement

bonds came into the possession of the Treasurer

of Navajo Count, leaving all such matters subject

to such proofs and objections thereto as may be

offered on the trial.

Mr. WILSON.—Mr. Ryan ca-lls my attention to

the fact that we apparently stipulated—I do not re-

member just how that came up—but that these wai"-

rants, all of them came into the possession of the

Bank of Winslow prior to its closing in the ordi-

nary and usual course of business which is pursuant

to the law^ of Arizona with reference to the handling

of warrants.
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TESTIMONY OF S. B. SMITH, FOR PLAIN-
TIFF.

S. B. SMITH, who was called as a witness on

behalf of the plaintiff, and being first duly sworn,

testified as follows

:

Direct Examination by Mr. WILSON.

I am Deputy Bank Examiner and have charge

of the records of the Bank of Winslow at this time.

I succeeded Mr. Dodson, former deputy in charge

of the Bank of Winslow; he turned over the docu-

ments and papers of the bank when he went out. I

produce the warrants which came into my hands

at that time.

(Witness produces documents which are marked

for identification, in numerical order, "Plaintiff's

Exhibit I," etc.)

TESTIMONY OF GEORGE J. SCHAEFER,
FOR PLAINTIFF.

Thereupon, Mr. GEORGE J. SCHAEFER was

called as a witness for the plaintiff, and being first

duly sworn, testified ars follows

:

I am Treasurer of Navajo County: went into

office the 1st of January, 1923, and have continued

as such officer ever since. As such Treasurer I had

in my possession records of that county with refer-

ence to the deposits of the county in the Bank of

Winslow, and other records in connection with that

transaction. I produce receipts mid other docu-
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ments in connection with those deposits with that

bank before it closed October 4, 1924. Letter dated

March 17, 1924, from the Bank of Winslow, signed

B. B. Neel, is a letter transmitting $2,839.24 of

county of Navajo warrants received by me for the

bank. (Letter marked for identification as Plain-

tiff's Exhibit.)

Mr. WIL80N.—Perhaps I could go on with

something else just temporaiily.

Q. Mr. Schaefer, I hand you list of warrants pur-

porting to be the warrants issued by Navajo County

and registered between October 4, 1923, to October

4, 1924, as unpadd October 4, 1924, and will ask you

if those lists were made in your office and if they

correctly state the condition of your registration

book on the subject for the period covered by them?

A. They were made in my office and I believe

them to be correct.

Mr. WILSON.—If it pleases your Honor, I will

ask the Clerk to mark for identification the four

lists that have been identified by the witness as

correct copies of his records.

The CLERK.—159.

(The other exhibits heretofore offered vy plain-

tiff were marked from 1 to 158 inclusive.)

Mr. ISAAC BARTH.—If the Court please, I

would like to ask counsel if the warrants held by

Apache County are included in that list?

Mr. WILSON.—No. Some are. I will get those

out later. About six, I think.
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(Testimony of George J. Schaefer.)

(Thereupon, the four exhibits last offered were

marked Plaintife's Exhibits 159, 160, 161 and 162.)

Mr. WILSON.—Q. Mr. Schaefer, I hand you

letter dated March 20, 1924, on the Bsmk of Win-
slow to you as County Treasurer, signed by the

vice-president, and ask you if that was received by

you ?

A. It was.

Mr. WILSON.—Mark for identification this

letter.

The CLERK.—No. 163.

Mr. WILSON.—Q. Mr. Schaefer, I hand you

Plaintiff's Exhibit 162, warrants issued by Navajo

County, Arizona, on the road fund registered Oc-

tober 4, 1923, to October 24, 1924.

The COURT.—Bonds, you say?

Mr. WILSON.—Registered warrants.

The COURT.—Warrants.
Mr. WILSON.—Yes, sir,—and will ask you oi on

October 4, 1924, you had sufficient money in that

fund to pay those warrants?

Mr. RYAN.—Wait sc minute. There is no alle-

gation in the complaint to the contrary but what

all of these— . That is already admitted that they

were all registered warrants. As a matter of la^v,

they are registered warrants until they arc called

by notice, which gives every registered warrant

holder in the order of registration a right to pay-

ment. It is immaterial under the state of the ad-

missions and the pleadings in this case whether he

has o^her funds or any funds at all to pay these
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road warrants. They were registered warrants.

They are in this ease but registered wai-rants, regis-

tered, with all that the law implies and limits as

to the payment of those classes of warrants.

(Arguments by Mr. WILSON and Mr. RYAN.)
The COURT.—The objection is overruled. Do

you want an exception?

Mr. McLAUGrHLIN.—Note an exception by

Hammons and Dodson.

Mr. RYAN.—I should like to present some au-

thorities in support of that.

The COURT.—I don't think I would care to

listen to any.

Mr. RYAN.—I take an exception for the reason

that—assigning the reason that it is a line of evi-

dence that is not within the pleadings and contrary

to the stipulated facts aoid the character of these

warrants.

The COURT.—You already have that in your

objection for the record.

Mr. RYAN.—What?
The COURT.—I say, you have stated the grounds

of your objection already in record. Proceed, Mr.

Wilson.

A. I did. It is in the road fund.

Mr. McLaughlin.—if your Honor please, we

urge also that the best evidence as to the funds

available by the county at that time would be the

books of the county themselves and the official rec-

ords should be produced.

Mr. WILSON.—In answer to that, if your Honor
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please, I asked the Treasurer if he knew whether

he had, as treasurer, sufficient money to pay these

warrants.

The COURT.—He may answer yes or no whether

he knows.

A. Yes.

Mr. WILSON.—Q. Mr. Schaefer, you did have on

that date sufficient money to meet those warrants,

and, if the bank had been open, you could hscve

drawn on the bank for the amount of that total,

$1,861.60?

A. That is, on the road fund?

Q. On the road fund.

A. Yes, sir.

Q. I now hand you Plaintiff's Exhibit for identi-

fication marked 160 and will ask you if on the 4th

day of October, 1924, you had sufficient funds in

the salary fund to take up all of the warrants listed

upon that list?

Mr. RYAN.—Same objection, if your Honor

please, as to the books being the best evidence and

irreWanit, incompetent and inunaterial for the rea-

son urged.

The COURT.—Objection is overruled.

Mr. RYAN.—Note an exception.

Mr. McLaughlin.—Exception on behalf of

Hammons and Dodson.

A. I did.

Mr. WILSON.—Q. If the Bank of Winslow, ou

the 4th day of October, 1924, had been open and

transacting business, could you have drawn upon
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that bank a check in payment oT those wai'rants

in the sum of $4,469.58?

A. I could.

Mr. WILSON.—He said yes, sir. Q. Mr. Schae-

fer, I hand you Plaintiff's Exhibit No. 161, marked

for identification and will ask you if you had on

hand on October 4, 1924, sufficient funds to pay

all of the outstanding school warrants at that date

registered and these included in this list?

A. Yes, I did.

Mr. WILSON.—I now offer in evidence

—

Mr. RYAN.—May it be understood your Honor,

that the same objection goes to these as before, so

that I won't have to object.

The COURT.—Yes, and the same ruling.

Mr. RYAN.—Save an exception,

Mr. McLaughlin.—Of all the defendants.

Mr. WILSOTN.—I now offer in evidence school

warrants introduced as Plaintiff's Exhibit 1 to 24.

The COURT.—Inclusive?

Mr. WILSON.—Inclusive. This is the road

fund warrants marked Plaintiff's 25 to 44 inclu-

sive and expense warrants marked 43; Plaintiff's

Exhibits 43 to 95 inclusive.

The CLERK.—45 to 95.

Mr. WILSON.—45 to 95. Pardon me. Plain-

tiff's Exhibits from 96 to 153.

The COURT.—What is that?

Mr. WILSON.—Inclusive.

The COURT.—Expense wan^rants ?
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Mr. WILSON.—The 45 to 95 were expense war-

rants. 96 to 153 were salary wari'ants.

The COURT.—On the road.

Mr. WILSON.—Yes, sir.

The COURT.—That is the road?

Mr. WILSON.—And the road w^arrants were

from 25 to 44 inchisive. School warrants were

from 1 to 24 inclusive.

The COURT.—What are the others?

Mr. AVILSON.—Expense wai-rants were from

45 to 95 inclusive and the salary warrants were

from 96 to 153 inclusive.

The COURT.—Any objections?

Mr. RYAN.—Is he offering them now in evi-

dence ?

INIr. WILSON.—I am offering them now in evi-

dence.

Mr. RYAN.—I would like to have the privilege

of looking at them, so that I can make my objection.

The COURT.—Didn't you folks see those war-

rants during the recess?

Mr. RYAN.—W> did not.

Mr. WILSON.

—

The have been in your posses-

sion all of the time, Mr. Ryan.

Mr. RYAN.—WjTi'rants? Not these.

Mr. WILSON.—Your witness—your client.

Mr. ISAAC BARTIL—They were being marked

by the Clerk.

Mr. RYAN.—I mean the list you are offering in

evidence.
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Mr. WILSON.—I am not offering the list yet,

just these warrants.

(Exhibits handed to counsel for defendants.)

The COURT.—What is the total amount of all

those bonds? Can you telH

Mr. WILSON.—Total of those pledged to the

county ?

The COURT.—Well, those that the witness has

testified he had funds to pay at that time.

Mr. WILSON.—There are twenty—possibly

twenty-three thousand—just about twenty-three

thousand dollars of warrants.

Mr. ISAAC BARTH.—The witness indicates

that that is not correct.

Mr. WILSON.—Well, that does not include the

bonds—I guess I misunderstood your Honor.

Those that he said he had money to pay thaf 3^ou

want ?

The COURT.—Yes, sir.

Mr. WILSON.— $17,203.75 not including inter-

est.

The COURT.—Well, is there any objection to

the introduction of those warrants?

Mr. RYAN.—Same objection that goes to the

line of proof. It opens up a different question

—

any question connected with the ability to pay those

warrants.

The COURT.—Your objection is overruled.

Mr. McLAUGrHLIN.—Which objection is joined

in by all the defendants and exception noted on

behalf of all of them.



84 A. T, Hammons and J. S. Dodson

(Testimony of George J. Schaefer.)

Mr. RYAN.—Exception requested, your Honor.

Mr. WILSON".—I now offer in evidence plain-

tiff's—the last number on that was Plaintiff's Ex-

hibit marked for identification 154. I would like

to read it to your Honor.

Mr. McLaughlin.—May we see that before

it is read, Mr. Wilson, so we can interpose an ob-

jection, if necessary?

(Exhibit handed to counsel for defendants.)

Mr. RYAN.—The objection to this receipt is that

under date of April 23d, it appears to be something-

signed by Mr. George J. Schaefer that he received

from the Arizona State Bank of Winslow, thirty-

five improvement bonds of the Town of Winslow

and there is no showing that The Bank of Winslow

that is now defunct had any connection or interest

in those bonds or with that deposit.

Mr. WILSON.—I will now show that connection.

I did not suppose that counsel would question the

fact that the Bank of Arizona was merged with the

Winslow State Bank before this transaction—before

it closed and all these assets and everything else

went into The Bank of Winslow. If they are going

to ask me to prove it, I will go ahead and prove it.

That will just take a few questions, if your Honor

please, to try to get that in.

Q. Mr. Schaefer, I hand you Plaintiff's Exhibit

No. 154 marked for identification—I will withdraw

that offer at this time, Mr. Reporter—and will ask

you how that came into your possession?
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A. Came to me from, the Arizona State Bank on

receipt of that many bonds as noted there.

Q. And what happened thereafter with the de-

posit of that bank as shown by your books'?

Mr. RYAN.—The books are the best evidence,

your Honor, as to that.

Mr. WILSON.—Well, take out your books.

Mr. RYAN.—I move to have the answer stricken

out.

The COURT.—There is no answer to the question.

Mr. RYAN.—What?
The COURT.—He has not answered the question.

Mr. RYAN.—I thought he had answered it.

Mr. WILSON.—Q. I will ask you to state from

your book that you have just taken from your files

what your books show in that connection ?

A. In regard to the title of the bank ?

Q. Did you carry an account with the Bank of

Arizona? A. Arizona State Bank.

Q. Arizona State Bank at the time that this re-

ceipt was given, April 23, 1923 % A. I did.

Q. Will you state what the amount was as shown

by your books? A. At that time?

Q. Yes. A. My ledger don't go back that far.

Q. Will you state what occurred to that account

as shown by your books?

A. That account was transferred to the Bank of

Winslow after the merger.

The COURT.—I can't hear you.

Mr. RYAN.—Wait a minute.
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A. The account was transferred to The Bank of

Winslow after the merger in May, 1924.

Mr. WILSON.—That is shown by your ledger

account of Arizona State Bank I A. Yes, sir.

Q. What was the balance as shown by your books

at the time of the transfer to The Bank of Winslow ?

A. $17,927.19.

Q. What date was that?

A. September 1.

Q. What year? A. 1924.

Q. Did you continue to hold these bonds after

that date as security for

—

Mr. RYAN.—Well-
Mr. WILSON.—Well, never mind.

Q. You continued to hold these bonds after that,

Mr. Schaefer ? A.I did.

Q. Did the Bank of Winslow ever raise any ob-

jection to your holding them during the time that

it was open? A. None.

Mr. McLaughlin.—Now, if your Honor

please, we object to that and move to strike the an-

swer on the gromid that there is no showing in the

evidence as yet that the Bank of Winslow had any

right to object to something that somebody else had

put up to secure somebody else's liability.

The COURT.

—

The were transferred from the

—

Mr. McLaughlin.—There is no showing that

that these bonds were ever transferred to the Bank

of Winslow or that the Bank of Winslow got them.

The COURT.—He just testified that the whole
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account of the bonds were transferred in the mer-

ger.

Mr. McLaughlin.—I believe, your Honor,

that the witness inadvertently, perhaps, used the

word "merger" but there is no evidence that these

bonds were ever merged. What he testified to was

that the account was afterwards transferred to the

Bank of Winslow. That is what he said. Now,

the account being transferred, does not necessarily

transfer these bonds.

Mr. WILSON.—If the Court please, they were

negotiable bonds, as shown by the character of

them, and he held them and continued to hold them.

Of course, we can prove the merger, if the Court

please, by simply putting Mr. Hammons on the

witness stand, if counsel wants to take the Court's

time and our time to prove that merger.

The COURT.—It is just a question of orderly

proof. The objection is overruled.

Mr. McLaughlin.—Note an exception. We
are perfectly willing for counsel to prove anything

that he deems necessary and we are not waiving

anything in that line.

A. Plaintiff's Exhibit 154, marked for identifi-

cation, came to me from the Arizona State Bank
on receipt of that many bonds as noted there.

Mr. WILSON.—I will now offer in evidence

Plaintiff's Exhibit No. 154.

Mr. RYAN.—No further objections to it except

those already noted.

Mr. WILSON.—No further objections?
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The COURT.—No further objection.

Mr. WILSON,—I now offer in evidence Plain-

tiff's Exhibit No. 155 as Plaintiff's Exhibit No.

155.

Mr. RYAN.—As far as I understand, there is

no showing that any of the warrants involved in

this case are the warrants involved—described in

this so-called receipt and the further objection that

any receipt given by Mr. Schaefer creating a

—

accepting securities of any kind as a guarantee is

without authority of law, which can only come from

the Board of Supervisors and also that it shows

other securities which were given at the same time.

Mr. WILSON.—If the Court please, this is

crossed off, the other securities he refers to.

The COURT.—The objection is overruled.

Mr. RYAN.—Exception.
Mr. McLaughlin.—I would like the record to

show that the objection was concurred in by the

other defendants Hammons and Dodson and an ex-

ception taken in their behalf.

Mr. WILSON.—I now offer in evidence Plain-

tiff' 's Exhibit No. 156, being the receipt by the

County Treasurer of certain warrants.

Mr. RYAN.—Same objection.

Mr. McLaughlin.—By all the defendants.

Mr. RYAN.—Same objections, with enumerating

them.

Mr. AVILSON.—That is another receipt of the

same character.

The COURT.—The objection is overruled.
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Mr. McLaughlin.—Exception by all defend-

ants.

Mr. WILSON.—I now offer in evidence Plain-

tiff's Exhibit No. 157, being the letter from George

J. Schaefer to Charles F. Oare, Cashier of the

Arizona State Bank, acknowledging receipt of |2,-

583.37 in registered county warrants. I think be-

fore I offer that, I will go a little further.

Q. I hand you, Mr. Schaefer—I withdraw that

offer—a letter dated October 18, 1923, and will ask

you whether you held those warrants as security

for the Arizona State Bank fmids transferred to the

Bank of Winslow, as you have already testified, at

the time that the Bank of Winslow closed its doors

on October 4, 1924 <?

A. I did.

Mr. RYAN.—Same objection.

Mr. WILSON.—I now off'er in evidence Plain-

tiff' 's Exhibit No. 157, being the letter referred to

by the witness.

Mr. RYAN.—That is the same objection that

these securities were put up to the Arizona State

Bank, no showing that there was any connection be-

tween the two.

The COURT.—Objection overruled.

Mr. McLaughlin.—objection was concurred

in by all defendants and we note an exception.

Mr. WILSON.—I now offer in evidence Plain-

tiff's Exhibit No. 158, being a letter dated March
17, 1924, signed by V. B. Neil (?), Vice-President

of the Bank of Winslow, addressed to Mr. Schaefer
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as Treasurer, in which he acknowledges receipt of

registered warrants as per list enclosed aggregat-

ing $2,839.24 as in aggregate of county funds de-

posited in the Bank of Winslow. I might state

that the offer of this letter is limited to the proof

that the Bank of Winslow did not limit the pledge

of this collateral, as alleged by the other side, and

deposited them as collateral for the entire funds

of the county in that bank.

Mr. RYAN.—Same objection that I interposed.

The COURT.—What is the letter ? Read it.

Mr. WILSON.—The letter says: "Mr. George

Schaefer, Treasurer, Holbrook, Arizona. We are

enclosing herewith registered warrants as per list

enclosed aggregating $2,839.24. These, you will

kindly hold as a guarantee of county funds de-

posited in the Bank of Winslow and return to us

Panama Canal Bond for $1,000.00. Also kindly

sign the enclosed receipt and hold the copy for your

records."

The COURT.—I see. The Panama Canal bond

was supposed to have been delivered on the other.

Mr. WILSON.—Yes, sir, and was returned as

shown by the letter already in evidence.

The COURT.—The objection is overruled.

Mr. RYAN.—Note an exception for the

—

Mr. McLaughlin.— —for all defendants.

Mr. WILSON.—I now offer in evidence Plain-

tiff' 's Exhibit 160 being a list of warrants issued by

Navajo County on the salary fund to which the wit-

ness has already testified as Plaintiff's Exhibit 160.
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Mr. RYAN.—Same objection as to that entire line

of proof, that it is incompetent, irrelevant and

immaterial.

The COURT.—What are those?

Mr. WILSON.—Those are the warrants to which

the witness testified that it represents a correct list

of those in his office and that he had funds on hand

to pay for and would draw upon the bank for the

payment.

The COURT.—Objection is overruled.

Mr. WILSON.—I offer in evidence Plaintiff's

Exhibit 161, being warrants issued by the County

Superintendent of Schools on the school fund of

Navajo County, Arizona, as previously identified by

the witness.

Mr. RYAN.—Same objection that I am making to

this same line of proof.

The COURT.—Objection is overruled.

Mr. McLaughlin.—Note an exception for all

of the original defendants in the case.

Mr. WILSON.—I now offer in evidence Plain-

tiff 's Exhibit No. 162, being a list of warrants issued

by Navajo County on the road fund heretofore

identified by the witness.

Mr. RYAN.—Same objection that I am making

to this class of testimony.

The COURT.—Same ruling. It is overruled.

Mr. RYAN.—Note an exception for all of the de-

fendants.

Mr. WILSON.—I now offer in evidence Plain-

tiff's Exhibits No. 159, which I offer as subject to
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the general rule of the general laws of Arizona on

the subject of set-off, it not being covered by the

character of proof which I have adduced in con-

nection with the three preceding exhibits.

The COURT.—What is it?

Mr. WILSON.—That is warrants on the expense

fund amounting to |6,636.12.

The COURT.—Same objection, I presume"?

Mr. RYAN.—Incompetent, irrelevant and imma^

terial, subject to the same objection as I am inter-

posing to this line of proof.

The COURT.—The objection is overruled.

Mr. McLaughlin.— And, if your Honor

pleases, we further object that these are not the

original records and not the best evidence—these

lists.

Mr. WILSON.—He has identified them as correct

copies of his records. Counsel agreed with me
yesterday that they would go in if that proof was

made.

Mr. RYAN.—Just a minute, if your Honor please.

I made some agreements yesterday and orally in the

proof—orally in the trial of this case outside of this

written stipulation that is already in, I tried to hold

counsel to it to put in certain things. He has, aside

from what is already in the record as valid and bind-

ing admissions, he has departed from them. He has

opened up a new channel.

Mr. WILSON.—To the extent of asking that

these warrants be marked exhibits.

Mr. RYAN.—Now, as far as I am concerned, I
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do not feel that I am morally bound by any verbal

stipulation not already in the record nor beyond

what has been read into the record and consented

to by me. I don't believe I am.

The COURT.—I don't know anything about your

stipulation of your agreement. What is the objec-

tion; that it is not the best evidence?

Mr. WILSON.—That is the objection and the wit-

ness has testified that this is the correct copy of his

records. I will put the records all in and then he

can check them, if it would please counsel any. I

don't see the extent, though. It seems to me that

the record is sufficient.

The COURT.—Do you know whether or not it is

correct or not ?

Mr. RYAN.—If your Honor please, I have tried

to get this County Treasurer, who, as an officer of

Navajo County, is one of my clients from last Sep-

tember to give me information to prepare for this

case and I find him more willing on the witness

stand to give everything to the plaintiff in the case

and not one single thing to the Receiver, the Bank
Examiner or to the Attorney General or myself in

regard to it.

The COURT.—That is not the question I asked

you.

Mr. RYAN.—I don't know anything to be exact,

your Honor. I don't know, and I have not been

able to find out from this Treasurer from way along

last September.
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The COURT.—Didn't I understand a moment ago

from counsel that you had an oral understanding

yesterday as to the

—

Mr. WILSON.—Yes, sir, that was counsel's state-

ment. Now, he says

—

Mr. RYAN.—^As to certain features of it.

Mr. WILSON.—Now, he says, because I asked to

have these warrants marked as Exhibits and intro-

duced them as such that I have breached some agree-

ment with him. I don't remember that I made any

agreement that I would not do that but the agree-

ment was and he has already verified that fact that

these lists would be taken as correct statements of

the contents of Mr. Schaefer 's books and would be

put in as such so as to prevent me having to spend

two days checking every one of these warrants

—

checking them off and introducing them.

The COURT.—Q. Have you checked that from

your books, Mr. Schaefer?

A. Yes, about a year ago, though.

Mr. WILSON—I checked them very carefully, if

the Court please. I myself went over and examined

these records.

The COURT.—The objection is overruled.

Mr. McLaughlin.—Note an exception on be-

half of all defendants.

The COURT.—That is 159?

Mr. WILSON.—Yes, sir, that is 159.

Mr. RYAN.—An exception.

Mr. WILSON.—That is all, if the Court please,

as far as this witness is concerned.
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Cross-examination by Mr. ISAAC BARTH,
Attorney for Greorge Jarvis and County of Apache,

Intervenors.

Q. Mr. Schaefer, you testified that you had money

on hand to pay these warrants—you had funds on

hand to pay these warrants?

A. These particular amounts.

Q. That is, not these particular warrants, but this

amount? A. Yes. That is about all there was.

Q. By that, you mean that if these had been pre-

sented, you would have had money to have paid

these off— if somebody else had presented that

amount of warrants?

A. No, I had an agreement with the bank that I

would take these warrants that they held immedi-

ately after the Board meeting on the 6th of October,

after I made my report to the Board of Supervisors.

Q. That is, you agreed with them that you would

take these ?

A. Purchase all of the registered warrants they

held in certain accounts.

Q. That you would take the bank's warrants?

A. Yes, sir.

Q. Regardless of the fact that other warrants

were registered ahead of those warrants?

A. There was none.

Q. There was none others registered ahead?

A. That is all on these particular funds. The

expense fund, of course, that is another fund. I did

not have any money in the expense fund at all.
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Q. Did you have just the money in the general

fund to pay them with? A. No.

Q. It had been distributed to the respective funds

on which these warrants were drawn?

A. That is, as far as the account is concerned.

Q. As far as what?

A. The account is concerned.

Q. It had not been authorized by the Board

—

* * * *

Mr. BARTH.—I was under the impression and I

was somewhat perturbed by a remark as to the stipu-

lation relative to my procedure, but I am glad at

least that the Court is with me. What did I ask the

last?

The REPORTER.— (Reading:) "It had not been

authorized by the Board—

"

Mr. BARTH.—Q. —that is, there had been no

apportionment of these respective funds of the

money that you held?

A. There had been at that time, the last of Sep-

tember.

Q. Was there enough money in the salary fund in

your possession at that time to pay all outstanding

registered warrants? A. No.

Q. Was there sufficient money in the road fund at

that time to pay all outstanding warrants ?

A. Yes.

Q. Was there enough money in the school fund of

the respective school districts to pay outstanding

school warrants? A. Yes.
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Q. All of them? What was true of the other

funds? A. They were short.

Q. All of the others'? Then, there was only

money enough to pay the money in what funds?

A. There was enough to pay all road warrants,

all school warrants and part of the salary—most all

of the salary warrants but not quite all—$5,000.00

worth of them.

The COURT.—Q. How about the expense?

A. That fund had never had any money in it.

Q. How many funds have you outside of the

school funds?

A. Just the general accounts? Not district ac-

counts ?

Q. Outside of the district accounts is what I mean.

A. I have school, road, salary and expense funds

is about all. Those are the big funds that amount

to anything.

Q. You had money enough only to pay the—that

is, the—will you read it, so that I won't misquote?

A. I told the Bank of Winslow I would take all

of the road warrants.

Q. No, not what you told the bank but what you

had.

A. I had sufficient money to buy all road war-

rants, all school warrants and $5,000.00 of salary

warrants and no money for expense warrants.

Q. That is all, that is, you mean by that that you

had enough money in those funds to pay all out-

standing warrants against those particular funds?

A. That is it.
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(Testimony of Greorge J. Schaefer.)

Mr. RYAN.—Q. And, did you tell him thaf?

A. At that time.

Q. Well, what time ?

A. Somewhere about the first of October.

The COURT.—Q. Is that $5,000.00 of salary war-

rants ?

A. Yes, sir.

* * * *

Cross-examination by Mr. RYAN.

Q. Mr. Schaefer, between the 1st and the 4th of

October, 1924, you registered some $5,000.00 worth

of warrants for the Bank of Winslow, did you not?

A. Yes, sir. I don't know now. I registered

some, but I don't know how many.

Q. Isn't it a fact, to your knowledge, that you

registered all of the warrants described in the com-

plaint as being warrants in transit except one of

about seven hundred and some odd that was being

—

A. I don't know about the transit warrants.

Q. You registered some $5,000.00 between the 1st

and the 4th, didn't you?

A. If you would let me see that, I can give a

better idea between that and the books, that is, to

—

Q. Wait a minute. You don't remember inde-

pendently? Don't you know that there was many
thousand dollars of warrants registered and out-

standing other than those held by the Bank of

Winslow on the 14th day of October, 19—

.

A. Yes, sir.
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Mr. WILSON.—If the Court please, I object

to this line of testimony, because there is no question

in the record on that point, we having stipulated

that these are all registered warrants and it is im-

material when they were registered. They were all

registered warrants and we have stipulated that fact

and any testimony on that point before this court

is wasting the court's time and our time and I

object to it as immaterial.

Mr. RYAN.—That these are all registered war-

rants, yes?

Mr. WILSON.—Yes.
Mr. RYAN.—But I have made a defense in my

pleadings to the effect that there were other

large—a large number of other outstanding reg-

istered warrants on these same funds on the 4th of

October.

Q. Now, that is correct, is it not"? A. Yes, sir.

The COURT.—The objection is overruled. He
may answer.

Mr. RYAN.—Q. And it is a fact that a large

number of these same warrants were still outstand-

ing about the 1st of July, 1925?

A. Which ones?

Q. Well, of the same registered warrants that

were registered and outstanding on October 4, 1924 ?

A. Yes.

Mr. WILSON.—Objected to as immaterial, if

the Court please. I can't see the materiality.

Mr. RYAN.—Now, the date-

Mr. WILSON.—Just a minute, please, Mr. Ryan.
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The date is material if it was October 4, 1924.

What happened later than that is immaterial. He
did not pay these warrans. They must have been

outstanding, because he was enjoined from paying

them.

The COURT.—I did not hear the date embodied

in your question.

Mr. WILSON.—July 1, 1925.

The COURT.—How is that material—1925—what
was outstanding in 1925*?

Mr. RYAN.—They are asking that their particu-

lar registered warrants should be paid. He is say-

ing that he had funds to pay some. That is his

idea.

The COURT.—You have alrealy proved by him

that there were others outstanding'?

Mr. RYAN.—Yes.

The COURT.—What difference does it make

whether they were outstanding a year later or not?

Mr. RYAN.—Possibly it does not.

Mr. McLaughlin.—If your Honor please, for

the purpose of cross-examination, I think it is ma-

terial to show that these warrants were not taken up

at the time that this man said that they had the

funds for that purpose and to the contrary nearly

a year later these warrants were still outstanding

as registered warrants and unpaid—not called.

The COURT.—This testimony does not go to

school or road warrants? You are not questioning

him in reference to the school warrants or the road

warrants, are you?
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Mr. RYAN.—I am questioning him generally as

to the outstanding warrants of Navajo County

registered at that time.

The COURT.—You are confusing me with your

question. Designate what warrants you refer to.

You see, this witness has testified that there were

funds to take care of all of the road and school

warrants outstanding at that time.

(Witness continued as follows:) On October 4,

1924, I had funds sufficient to take care of all of the

road and school warrants of Navajo County then out-

standing—all of the registered warrants. I have

the warrant register covering that full period from

the year October 1, 1923, to October, 1924. I do

not think there were other school warrants out-

standing besides those held by the Holbrook Bank

—

outstanding registered school warrants.

Q. The books will show that, won't they?

A. Sure they will show.

Q. Whaf?
A. They will show. Yes, there was.

Q. What? A. There was.

Q. And, on October 3, 1924, you registered school

warrants, did you not, for the Bank of Winslow^?

A. I did.

Q. Yes, sir. Now, if you had sufficient money in

your hands to pay all of the school warrants, why
did you register some more on that day?

A. Because I was buying up the oldest ones that

were out and re-registering them.
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Q. Buying up the oldest ones that were out and

re-registering ?

A. If you want me to tell you how it happened, I

will.

Q. I would like to know how you handled that

situation.

A. I had an agreement with the Bank of Winslow

on all of the collateral that whenever they were in

—

I wanted to get rid of collateral I would take it back

whenever I could. I told them I would take these

certain warrants and, in buying the warrants, I

bought the oldest, because all of the old ones were

in the hands of the Bank of Winslow and its

branches at Holbrook and I bought those and regis-

tered—kept on registering. I never stopped but I

had money collected during the month of September

that enabled me to buy better than $12,000.00 worth

of school warrants. I kept on registering but

bought the old ones with the monies that the account

was replenished with.

Q. Just what was your system of re-registering ?

A. I guess I was wrong. I kept on registering.

I bought the old registered warrants.

The COURT.—Q. You were not re-registering

warrants that you had purchased"?

A. No, that was a mistake of mine.

Mr. KYAN.—Q. Have you any of the warrants

in your files here of the class that you say that you

re-registered—purchased the old ones and re-regis-

tered the new ones—have you?

A. I haven't any warrants.
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Q. How? A. I haven't any warrants.

Q. You did not bring any with you ?

A. Those warrants are not in my possession. I

turned those over to the Board of Supervisors every

month.

Q. Now, isn't it a fact that the Bank of Winslow,

through your co-operation with the officers, that you

would take a bunch of miscellaneous warrants and

you would make from school funds entirely new

warrants? A. I don't quite understand.

Q. Didn't you make a new warrant for a bunch

of miscellaneous little warrants % A. Never.

Q. Never at all?

A. No. I wish I could. I would like that

arrangement.

Q. Can you find in that bunch of warrants the

warrant that goes with that particular deposit?

A. That is not a warrant. That is a voucher.

Q. Well, a voucher.

A. I would not know anything about it.

Q. A voucher at the Bank of Winslow?

A. I don't know who it is to. It is from the Bank
of Winslow to the County Superintendent of Schools

for payment.

Q. Now as a matter of fact, on the strength of

that, there was a new warrant issued? A. Yes.

Q. Paid her a new warrant? A. By her.

Q. By her? A. Yes.

Q. And that is one of the registered warrants?

A. I don't know.

Q. It was not issued on the claim?
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A. It all depends what district it was on.

Q. Didn't that take up a number of smaller war-

rants? A. That is not a warrant.

Mr. RYAN.—Q. You were asked by the plaintiff's

attorney to produce the receipts of papers—books

that you had pertaining to this Bank of Winslow
account, were you not ?

A. Yes.

Q. Now, you did produce for him this paper which

you have in your hand, did you not, and gave it to

him to-day in court ?

A. Well, I am not sure whether that was in it but

I think it was. Everything I had.

Q. Everything you had. Now, that is a com-

munication that you received pertaining to some of

these warrants'? A. Yes.

Q. Of date October 10, 1923? A. It is.

Q. And some of the warrants pertain to one of

the lists of warrants that the plaintiff is presenting

and you testified about, is it not?

The COURT.—Speak up loud.

A. That was held at the time of closing.

Mr. RYAN.—I will offer this. Mark for identifi-

cation.

The COURT.—Defendant's exhibit— What is

it?

The CLERK—B.
The COURT.—For identification.

Mr. RYAN.—It should be C, I think.

The CLERK.—No.
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Mr. RYAN.—We had a letter and a copy of a

letter and this is the original.

The CLERK.—That was one item. Defendant's

Exhibit "A." Defendant's Exhibit '^B," this is.

Mr. RYAN.—Q. This yellow paper attached, is

that your copy of the—not communication—isn't

that a copy of your letter in answer to the letter of

October 10, 1923?

A. Let me read it. Yes, it is.

Mr. RYAN.—I will now offer this.

The CLERK.—Do you want that as B and C is

what I am trying to find out.

The COURT.—Submit it to counsel.

The CLERK.— Are these for identification, B
and C, so as to keep the record straight?

The COURT.—Two of them, B and C.

Mr. RYAN.—Just having that marked for

identification so that I could submit them to

argument.

Mr. WILSON.—That is all right. Go ahead.

Mr. RYAN.—No objections'?

Mr. WILSON.—No objections.

The COURT.—They may be admitted in evidence.

Mr. RYAN.—May I read it into the record at

this time, if your Honor please"? "Arizona State

Bank, Winslow, Arizona, October 10, 1923, George

J. Schaever, County Treasurer, Holbrook, Arizona.

Dear George. As per our agreement a few days

ago, I am enclosing herewith registered warrants

to the amount of $2,583.37 to be held by you as

security on an additional deposit of county funds.
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Hoping you will find the same correct, I am, very

respectfully, Charles, F. Oare, Cashier." And your

reply to that: "Charles F. Oare, Cashier, Arizona

State Bank, Winslow, Arizona. Dear Charlie:

This is to acknowledge receipt of $2,583.37 in regis-

tered County warrants mailed to this office as secur-

ity on County deposits in your bank. Hoping I may
see my way clear to sweeten my deposit in the next

few days, I am, yours truly, George J. Schaefer."

Now, what, Mr. Schaefer, was the conversation of a

few days before that you referred to with respect to

making additional deposits ?

A. As far as I remember, I had went up there

—

happened to be in Winslow and I trold him he was

short of collateral and to please mail me what regis-

tered warrants he had.

Q. Isn't it a fact that this extra security was to

secure the additional deposits which he was making ?

A. No, sir.

Q. Why does he so say then and you acknowledge

it?

A. I didn't acknowledge that. Not in that

mamier.
* * * *

Q. They amounted to about $14,000.00 of value,

did they not? A. Yes, sir.

Q. Now, those were Town of Winslow improve-

ment bonds. Those are the same bonds that appear

in one of these—this other exhibit listing?

A. I feel sure that that is what they were. Right

previous to that they had some surety which was
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cancelled and replaced and I am not sure about the

list.

Q. Now, on October 9, 1923, what was your de-

posit with the Arizona State Bank'?
* * * *

A. (Witness refers to records.) The report sheet

of my record has been transferred for that month.

It is not in this ledger. It is at home.

Mr. RYAN.—Q. So you haven't any record here

of that amount?

A. I would say approximately $17,000.00, because

I know the account that I was running.

Q. Now, on October 10, 1923, was there any de-

positary bond given by the Arizona State Bank of

Winslow to the County of Navajo that you know of?

A. Not given of that date. I had one previous to

that date.

Q. For how much? A. $10,000.00.

Q. That was to the Arizona State Bank?

A. That was.

Q. Now, can you turn to your books—What day

do you say that the Arizona State Bank account was

transferred on your books to the Bank of Winslow ?

A. It was transferred from the old name on Sep-

tember 1, that is, on my records, and some time

during August, on the bankrupts.

Q. Of what year? A. 1924.

Q. August, 1924. Can you show what the amount

of your deposit with the Arizona State Bank was at

that same date, August, 1924?

Mr. WILSON.—That is in the record, Mr. Ryan.
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Mr. RYAN.—What?
A. $17,927.19. That balance was like that for

about three months.

Q. The Arizona State Bank, seventeen thousand?

A. Yes.

Q. Could that amount

—

Mr. WILSON.—It is already in, Mr. Ryan.

Mr. RYAN.— Q. Now, Mr. Schaefer, will you

turn to your account with the Bank of Winslow,

this insolvent bank of which Mr. Hammons is

Superintendent of Banks in charge, and show what

the amount of your deposit in that bank was at that

time?

A. $51,209.75. That is both active and inactive.

Q. That was at the time on the same date that you

transferred the account of the Arizona State Bank?

A. No. I thought you meant deposits.

Q. No, I meant at this date in August when you

transferred.

A. On what date? September 1, transferred?

I have the Holbrook branch $8,642.25 and then the

Winslow branch $14,876.09 and $15,000.00 in C. D.'s

at Holbrook.

Q. $15,000.00 in C. D.'s at Holbrook. I think you

testified that this same $14,000.00 approximately, of

Winslow— Town of Winslow improvement bonds

and some of these same registered warrants that

were turned over by the Arizona State Bank are

still in existence, that is, you still have or still had?

A. No, I liquidated all of those.

Q. You liquidated all of these ? A. Yes.
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Q. When?
A. After the closing of the bank. That is part

of the $7,300.00.

Q. That is part of the $7,300.00 that you liqui-

dated? A. Yes.

Q. Now, at the time that you held these regis-

tered warrants of the Arizona State Bank and

these $14,000.00 of improvement bonds of the Town

of Winslow to secure the old account of sixteen

or seventeen thousand dollai's j^ou had depositary

bonds of the Maryland Casualty Company to an

amount of $40,000.00, did you?

A. That is, in another bank at that time.

Q. What?
A. I am speaking about the defunct bank now,

the Bank of Winslow.

Mr. WILSOX.—On what date?

Mr. RYAN—On the same date that he says

that he transferred

—

A. Yes, I had the $40,000.00 that were set forth

there.

Q. What?
A. With the town improvement bonds, the $40,-

000.00 and the warrants.

Q. You had $40,000.00 of depositary bonds?

A. Yes.

Q. In favor of the County of Navajo?

A. Yes.

Q. To secure its deposit with the different

branches of the Bank of Winslow, did you not,

at that time?
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A. Yes.

Q. And that situation has continued with respect

to that—those depositary bonds and the improve-

ments bonds down to the time this bank closed

in October, 1924? A. I did.

Q. No new arrangement made about if?

A. None.

Cross-examination by Mr. RYAN.

I had County funds of Navajo County on the

4th of October, 1924, in two Winslow banks, one

Holbrook bank and six New York banks. The

funds to pay school warrants, salary warrants

and road warrants were in no particular bank,

I would draw on most any of them. The account

was general. I had the money somewhere in my
custody, provided the banlvs paid the checks, with

which to pay certain warrants. It is my custom

to draw a check on a certain bank for the amount

of the warrant or warrants that I take up.

Q. And the checks necessary to have taken up
these school warrants and road warrants and ex-

pense warrants and salary warrants that is in con-

troversy here, you know you had funds some-

where but you don't know in what particular

bank you had it, do you?

A. I know where I would have drawn the check

—on what bank.

Q. You know where you would have drawn it?

A. If I had—those bonds—warrants from the

Bank of Winslow, I would have drew on the Bank
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of Winslow at the same time and and automatically

decreasing the deposit along with the collateral.

Q. But you did not draw the check?

A. No, I did not.

Q. The warrants were not presented to you so

that you would draw a check from the 1st to the

4th of October, were they? A. No.

Q. And other warrants that were presented, you

registered? A. I did.

Q. And isn't it a fact and don't your books so

show that the authority of the Board of Super-

visors to check up these registered warrants was

given later in October along about the 31st of

October or the 1st of November?
A. Well, I don't know about the 1st.

The COURT.—1924?
Mr. RYAN.—Of '24. The week or ten days and

thirty days after the failure. Well, the Board
of Supervisors did set in October with respect

to using—transferring funds to take up the ex-

pense warrants, did they not? Look on your
register there at the expense and salary warrants?

(Witness refers to his books.)

Mr. RYAN.—I withdraw the question, then, for
further

—

Q. Now, Mr. Schaefer, will you point out to

the Court any record that you have showing that
you had available in the Bank of Winslow on
the 3d day of October enough to pay any par-
ticular school warrants?
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Mr. WILSON.—Objected to as reiteration, be-

cause the witness has testified time and again that

he did have the money there and that he would

have paid the warrants.

The COURT.—The objection is overruled, and

lie may point it out.

Mr. WILSON.—Exception.

Mr. RYAN.—Assuming that he was testifying

from what was in his books.

A. All right, you want me to show you?

Q. I want you to point out the items and show

where you had any—in the general school fund,

for instance—take the general school warrant fund.

A. All right, sir, I had available in the general

fund outside of the districts at that time a credit

of $10,079.20.

Q. That was to the general school fund. How
much of that $10,000.00 was in the Bank of Wins-

low? Is there anything on the books to show
it?

A. No, the records don't read that way. It is

a general account.

The COURT.—Q. You mean a general deposit?

.
A. To make it plain, I would have drawn on

the Bank of Winslow for every warrant I would
have purchased at that time.

Mr. RYAN.—Q. You would have drawn then,

under your practice, whether the fund in the Bank
of Winslow was there available for the purpose
of paying school warrants or not, wouldn't vou?
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Mr. WILSON.—If the Court please, I am going

to object to this line of testimony, because counsel

knows that these accounts are general; that they

are not divided in the banks ; that all of the funds

are merged into one fund as far as the bank

account is concerned under a general deposit.

The COURT.—Under a general deposit?

Mr. WILSON.—And that is the way the statute

contemplates it and counsel knows it.

The COURT.—The only thing that the Court is

concerned in was the amount of deposits in the

Bank of Winslow at that time.

Mr. RYAN.—I am trying to urge to the Court

that it is immaterial how much money there might

have been in the Bank of Winslow to the credit

of Navajo County. That credit is not subject

to pa3aTient of any school warrant, or any expense

warrant or any salary warrant and it would be

improper for the Treasurer to draw an.v one of

those classes of warrants against that fund there

unless his account as he keeps it with those separate

funds shows that there is available distinct funds

in the general fund.

The COURT.—Do you contend that he should

have had a deposit in the Bank of Winslow of

certain moneys to the credit of the school fund,

certain moneys to the credit of the road fund

—

Mr. RYAN.—Not necessarily but on his own
books somewhere. It would be improper for him
to draw funds against the Bank of Winslow un-

less he had school funds—showed by his books to
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be a credit of that deposit there and it is imma-

terial where else it was. He could take it from

somewhere else and put it there if he wanted to

draw the the checks, if he had it available some-

where else.

Mr. PATTEE.—If he had a hundred thousand

dollars in three different banks, he could draw

on any one of them for any fund.

The COURT.—If he had school money avail-

able at the same time?

Mr. PATTEE.—/ don't make any difference.

(Argument continued.)

The COURT.—The objection is on the ground

it was immaterial, is it not?

Mr. WILSON—Yes, sir.

The COURT.—The objection will be overruled.

(Last question read by the Reporter.)

A. No.

(After objections to question of cross-examina-

tion were overruled, the witness proceeded as fol-

lows:)

Mr. RYAN.—Q. Now, retrace your steps, Mr.

Schaefer. You said that you had somewhere in

some bank $10,000.00 available for payment of

school funds ?

A. I did.

Q. School warrants? A. I did.

Q. Have you anything in your books to show
that a single dollar of that $10,000.00 was on de-

posit—actually on deposit in the Bank of Wins-
low?
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A. None other than it was in one of the banks

some place.

Q. Now, I will ask you if you did, in the course

of your transactions with the Bank of Winslow,

so keep your books that the amount received and

paid out on account of separate funds—each spe-

cific appropriations were exhibited in separate and

distinct accounts'?

A. I don't get the question at all.

Q. What?
A. I don't get that question. No.

(Last question read by the Reporter and an-

swered ''No.")

Mr. PATTEE.—I don't know what that ques-

tion means.

Mr. RYAN.—Q. You did not?

The COURT.—Well, the witness seems to un-

derstand it.

Mr. PATTEE.—Well, possible he does, but in

view of the statute which he puts everything in

the one fund and that fund is divided between

a dozen different banks

—

The COURT.—It seems to me that what you
are trying to get at is this

—

Mr. PATTEE.—What difference does it make
whether he draws it on that one bank or

—

The COURT.—School money is raised by tax-

ation, isn't it, and when money is paid to the

County Treasurer, it is apportioned to the school

fund, isn't it?
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Mr. PATTEE.—Yes, but it all goes into the

common fund in the bank, under the statute.

The COURT.—Yes, but the apportionment is

the thing; the fact that the money is received

and the fact that it was apportioned to any par-

ticular fund and that the money has not been paid

out. It is still available. It doesn't make any

diiference whether it is deposited, I take it

—

Mr. RYAN.—If your Honor please, in answer

to general questions of counsel on the direct ex-

amination of the witness, he made certain state-

ments that there was certain funds available. He
has stated or supposed to state facts from the

condition of his books—that he knows that this,

that—this fund and that fund and the other. He
says so from memory but, in answer to my ques-

tion, which is based upon the language of the

statutory duties of that treasurer, he has answered

that he don't know and he did not keep the

books so he could tell whether there was funds

available for one particular fund or for another.

Mr. WILSOX—I don't recall any such testi-

mony.

A. No.

Mr. BARTH.—May I be permitted to ask him

a question? Will counsel permit me to ask a ques-

tion?

Q. Do you have your books showing the balance

on the road fund on the 3d day of October, 1924?

A. I do.

Q. Will you read it, please?
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A. $3,374.93.

Q. Do you know how many—the approximate

amount of outstanding road warrants there was

at that time?

A. Not over $2,200.00.

Mr. WILSON.—Q. What was the balance in

your salary fund?

A. $5,354.41.

Mr. BAETH.—Q. What was the outstanding

amount—approximately outstanding against the

salary fund?

A. It was better than six thousand dollars.

Q. What was the balance in the expense fund

or the deficit?

A. That was quite large. $47,000.00 to the bad.

Q. To the bad?

The COURT.—How can you get at that school

fund?

Mr. BARTH.—I didn't quite g^i your Honor's

question.

The COURT.—The school fund. You touched

all except the school fund.

Mr. BARTH.—There was a deficit of $47,000.00.

A. In the expense fund.

Q. What was there in the general school fund?

A. $10,079.20.

Q. What sort of warrants are drawn against

the general school fund?

A. Just those of the County Superintendent's

office expenses, I think, but this $10,000.00 you
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understand, is apportioned out of this into the

districts by the School Superintendent.

Q. And you don't apportion that part of it?

A. No, only on her order.

(Further cross-examination of the witness is

continued by Mr. Isaac Barth.)

The witness stated: There are special school

funds of 25 common school districts and three

high school districts, and each district has a sep-

arate account.

Q. Will you kindly give us the aggregate amount

of the money due to the credit of these school

funds ?

The COURT.—How long will that take you?

A. Aggregate? He wants an approximate

amount.

Mr. BARTH.—Well, of course, a few himdred

dollars

—

Mr. WILSON.—I object to the materiality.

The COURT.—Do you want to follow these war-

rants down and find out the funds they were

checked against?

Mr. BARTH.—No, sir, but I do want to do this:

I want to know if the aggregate of the school

fund, the expense fund, the road fund and the

salary fund—how it corresponds with the bank

balance and the outstanding

—

A. Why don't you hire an accountant?

Mr. WILSON.—All that we have attempted to

prove and we have proven it is that the bank had
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enough money to take care of all of these war-

rants.

Mr. BARTH.—Yes, but if there was money in

the bank

—

(The witness continues:) I have a sinking

fund. They are on all the county bond issues of

which there are approximately 12.

Q. Will you give us the amount—the aggregate

amount that should be in the twelve sinking funds ?

Mr. PATTEE.—I think I will object to that

as immaterial and not proper cross-examination.

The COURT.—I don't know how that is ma-

terial.

Mr. BARTH.—It is material, if your Honor
please, in this effect. Assuming that he had $20,-

000.00 in the bank and if he should have $30,000.00

to the credit of the sinking fund, then he didn't

have money enough with which he could legally

pay those amounts.

Mr. PATTEE.—May I suggest to Mr. Barth

that we have stipulated that $15,000.00 was in the

inactive fund. The rest was in the active fund

subject to check.

(Argument continued.)

The COURT.—Objection is sustained.

(Further argument.)

The COURT.—I can't see that is right. The
objection is sustained.

Mr. McLaughlin.—We win note an excep-

tion on behalf of the defendants.
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Cross-examination Continued by Mr. RYAN.
Q. Mr. Schaefer, will you turn to your account

on your books with the Bank of Winslow?

(Witness produces book.)

Q. Just read off the state of the balance of that

account with the Bank of Winslow from the 1st

of July up to the time the bank closed.

A. 1st of July, $14,876.09.

Q. 1st of July, 1924?

A. 1924. Pardon me. That was $21,428.69, 1st

of July. 1st of August, $14,876.09. 1st of Sep-

tember, the same.

The COURT.—What item is this?

Mr. RYAN.—The item of the actual balance of

deposits in the Bank of Winslow beginning July

1, 1924—the state of account as shown by his

books.

A. And October 1, $26,662.85.

Q. What deposits, if any, were made between the

1st of September and the 4th of October?

A. There was a transfer of the Arizona State ac-

count of $17,927.19 and a deposit of $55.23 during

September and another one of $47.95 in October.

The COURT.—Q. There was on deposit at the

time the bank closed its doors

—

A. $26,662.85.

Mr. RYAN.—Q. Now, you referred to the school

fund yesterday—general school fund yesterday, Mr.

Schaefer. Turn to that item again please. You
said that on the 1st of—on the 30th of September
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there was a balance of $10,079.22. Now, it is a fact,

is it not, that that general school fund—that is a

bookkeeping item, is it not?

A. Yes, sir.

Q. Showing receipts—general aggregate. It is

a fact that that fund is actually distributed to how

many districts'? A. Twenty-five.

Q. And you distributed that on the order

—

A. They would not necessarily go to twenty-five.

It might go to two—which ever ones have that

money coming. That is up to the superintendent

of schools.

Q. So that, as a matter of fact, there is, except as

a matter of bookkeeping, there is practically no

general school fund in the county"?

A. No, because it is apportioned away from there

into others.

Q. So that that is a matter showing the aggregate

receipts prior to apportionment?

A. That is the original source, though.

(Witness continues:) My expense account showed

an overdraftof some forty odd thousand dollars dur-

ing this same period. We used the monies of the

redemption fund to let the expense account get into

that shape. That was at another period that I told

you I stated to the Board of Supervisors the 1st

of July or about that time that we used some

$32,000.00 of redemption fund to carry these other

—

Q. Well, how much of the redemption fund had

you used as of October 1?



122 A. T. Hammons and J. S. Dodson

(Testimony of George J. Schaefer.)

Mr. WILSON.—If the Court please, I am going

to now object to this line of questioning, on the

ground that it is all immaterial as to what hap-

pened to the expense fund—^how they were taking

care of it.

The COURT.—I think the expense fund is out

of this case.

Mr. WILSON.—In that connection, I might

state, your Honor, that we practically admit no

offset in regards to that, because there was no

money in the fund. It was in the red.

Mr. RYAN.—May I suggest something to your

Honor? Now, it appears that all of the money of

this county, so far as any bank was concerned, was

put there in one account. It was all treated on the

books as a general pocketbook.

The COURT.—Yes, that appears very clearly in

the evidence.

Mr. RYAN.—Now, there is some evidence to

show not that it was done but that it was intended

to be done at some time to pay certain school war-

rants.

The COURT.—Q. Where do they get the money

for the road fund?

Mr. WILSON.—Special levy for that.

A. Special levy.

The COURT.—Q. Any transfer from the sink-

ing fund to the road fund to cover these warrants?

A. All of these funds—the monies in the general

fund—school fund and the road fund was trans-

ferred from what they call a state and county col-
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lection fund. They are all collected by the state

and county taxes and the apportionment made from

there, as directed, by the Board of Supervisors,

according to the levy of the budget.

Q. But the question is, did you take from the

sinking fund any cash and transfer it to the road

fund for the purpose of taking up these warrants'?

A. Only to the expense fund.

Q. Never to the road fund or the school fund*?

A. Never.

The COURT.—Is that what you are after?

Mr. RYAN.—Well, that is— Q. But so far as

any account that you had at any bank, if you drew

a check on that bank for expense account, if there

was money there, it was paid wasn't it?

A. I did not draw on any bank for expense ac-

counts. The boards designates the accounts. I

would have a pocket full of money or two pocket

fulls and I might draw from one or the other. It

is all one thing. Yes, the Clerk of the Board of

Supervisors draws warrants on the various funds

according to the county appropriations, and these

warrants finally come to me; and my mode of pay-

ing is to draw check on some deposit in some bank,

or out of my cash drawer, if it is all cash. The

amount I carried in my vault varied a whole lot.

During the months of October and November,

April and May, I carry two or three thousand in

cash. If I drew a check on the expense to take

up an expense warrant and drew it to the Bank
of Winslow, they paid that check out of any funds
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to the credit of, to my credit. And if I drew a

warrant on the road fund, and I drew that on the

Bank of Winslow or any other bank that showed

a balance in my general deposit, that check was

paid. And the same was true with all other checks

that I drew to take up any school fund warrants

and salary fund warrants.

Q. And the result of it all was that when you fin-

ally figured up you had overdrawn your expense ac-

count some forty thousand dollars and you were

how much shy on your redemption fund?

Mr. WILSON.—Objected to as calling for a con-

clusion.

The COURT.—Objection is sustained.

Mr. RYAN.—Very well. An exception, if your

Honor please.

(The witness continues:) I had collections that

went to the credit of the general school fund that

you have been talking about from collection of

taxes about the 1st of Sept. and the 1st of Oct.

—

during September and all of the months. I have

a record to show what became of the proceeds of

that collection. It went to the various districts

—

that is, the money went to some one bank. I don't

know which one. Any of them. It did not make

any difference.

Q. What other banks besides the Bank of Wins-

low, and its branches were you doing business with

during the month of September?

Mr. WILSON.—If the Court pleases, I am going
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to object to that line, because it is immaterial and

it has already been covered by this witness.

The COURT.—I think it is immaterial. You
seem to take the position that you must follow

this identical money as distinguished from other

general deposits. I don't get the idea.

Mr. RYAN.—If your Honor pleases, the idea of

that is simply following the law of the State of

Arizona, as I understand it. Your Honor and I

may differ about that but every dollar that is raised

for county purposes is raised with respect to a

budget. It is appropriated to certain purposes.

That is tax money. It must not be used for any

other purpose.

The COURT.—Well, we will assume that they

raised money for the schools and for roads and

for expenses for various other funds and it is all

placed in these funds and carried on the books in

separate funds but all of the funds are deposited in

the bank

—

Mr. RYAN.—In some bank.

The COURT.— —without any designation as to

which fund. The bank has no knowledge of which

fund it is but they have a large fund of money
there. Now, his books will show that there is so

much money to the credit of a certain fund. What
difference does it make whether it is me bank or

two banks or four banks'?

Mr. RYAN.—I will suggest this to your Honor
in support of my question. Would your Honor
believe that the Bank of Winslow itself on the 3rd
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of October could have taken such warrants as it

had in its vaults and looked on its ledger and

charged those warrants to that account without the

authority to so do issuing from the county treas-

urer ?

Mr. WILSON.—If the Court pleases, that is not

our contention and counsel

—

Mr. RYAN.—It is my contention that you could

not do it.

Mr. WILSON.—Whe^i the bank closed, then the

rights of the parties under the law became estab-

lished and from the date the bank closed we are

asserting and submitting to your Honor that a

certain status existed, and it is upon that status

that our rights depend.

Mr. RYAN.—If Mr. Wilson would let me get

through.

Mr. WILSON.—I am trying to indicate, Mr.

Ryan, that this

—

Mr. RYAN.—I am outlining the position that I

am taking with respect to this line of proof. Now,

if the Bank of Winslow could not, as an insolvent

bank at any time have taken a bunch of warrants

—

this particular bunch of warrants that were in their

possession at various times and various amounts

and looked at the account of George J. Schaefer,

Treasurer of Navajo County, and say with respect

to those warrants when he sent down a check there

for $10,000.00 they did not want to pay—"Why,
Mr. Schaefer, we can't do that. We are going to

charge your account off with these registered war-
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rants that we hold against Navajo County." Now,

unless they could do that, the surety is in no

better position than the principal would be with re-

spect to set off. That is my position and that is

why I am trying to show—that is why I am try-

ing to show that there was no—there was not suf-

ficient funds to take care of anywhere—to take

care of the outstanding obligations. The paid war-

rants, to be sure. They have paid school warrants

but they borrowed on other funds to do it to leave

anything in that bank. I may be wrong, but that

is my position, your Honor.

Mr. BARTH.—May it please the Court, insofar

as Apache County is concerned, we think that this

evidence is material and we would like to see it go

on the record, because the Court has evidently con-

sidered it material that at the time the bank closed

the Treasurer of Navajo County had money enough

on hand to pay the outstanding warrants if they

had been presented.

(Argument continued.)

The COURT.—Now, what is the question before

the Court?

(Question read by the reporter.)

The COURT.—What is the objection?

Mr. WILSON.—I objected on the ground that it

is immaterial.

The COURT.—Objection is sustained.

Mr. BARTH.—As I was going to say, my argu-

ment was not directed to that phase of it.

The COURT.—The objection is sustained. Pro-

ceed.
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Mr. RYAN.—Take an exception on behalf of all

the original defendants, if the Court please.

Mr. BARTH.—May I ask him one question and

then be through?

Mr. McLaughlin.—Certainly.

Mr. BARTH.—Q. What do your books show as

to the amount of dollars—aggregate amount of

dollars that there should have been to the credit of

the bonds sinking fund?

Mr. WILSON.—I object to that as immaterial,

if the Court pleases.

The COURT.—The objection is sustained.

Mr. BARTH.—Note our exception.

Mr. RYAN.—Note an exception on the part of

all of the original defendants in the case.

Cross-examination.

(By Mr. McLAUGHLIN.)
(Witness continues:) I am acquainted with Mr.

Kenneth Myers, who was at one time manager of

the Bank of Winslow at Holbrook, and Mr. Myers

inquired of me, before the Bank of Winslow closed,

as to what time the warrants held by the Bank of

Winslow were to be paid. That was some time dur-

ing the three or four months he was there, and was

at my office in Holbrook. I think it was during

July, 1924. This memorandum is in the hand-

writing of Kenneth Myers. I don't know that the

memorandum was made at that time. I think we

talked over the phone regarding this. What I

remember telling him was just like this reads, that
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all school warrants should be paid in November;

that all salary warrants paid about January 1. I

did not anticipate the good luck that I had at that

time when I spoke. I was ready before that. The

yellow road fund; that is the color of the warrant.

He put the color of that. Paid about January 1.

Should be paid, and the pink expense funds, ap-

proximately May, 1925.

Mr. McLaughlin.—Q. And that is the last

conversation you had with Mr. Myers, with refer-

ence to that?

A. I don't think so. There might have been

more.

Mr. WILSON.—If the Court please, I am going

to move to strike that last line of testimony, now
that it has come out.

The COURT.—On what ground?

Mr. WILSON.—^As immaterial, as well as being

irrelevant.

The COURT.—Motion is granted and the evi-

dence is stricken and an exception.

Mr. McLaughlin.—We win note an exception,

your Honor. What was the ground of the counsel's

motion %

The COURT.—Immaterial.
Mr. McLaughlin.—We would state for the

purpose of the record our position in this matter.

It is proper cross-examination for the purpose of

showing that the funds were not available for the

payment of these warrants at the time testified to

in direct examination.
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(Testimony of George J. Schaefer.)

The COURT.—He has not testified that they

were available.

Mr. McLaughlin.—Yes, sir, and this is cross-

examination, your Honor. This is cross-examina-

tion which shows that he made statements contra-

dicting that and the very purpose of cross-exami-

nation is to contradict what was brought out in

direct examination.

(Argument continued.)

The COURT.—Well, the ruling may stand.

Mr. McLaughlin.—is our exception noted?

Exception on behalf of all the defendants.

(Witness continues:) School warrants 151, 7 and

8, dated in September and October, 1922, included

in Plaintiff's Exhibit 155, were liquidated after the

failure by giving credit upon the ])ank account to

the Bank of Winslow.

Mr. McLaughlin.—Q. Now, this School Dis-

trict No; 1 warrant is in the sum of $1,015.06, war-

rant No. 151? A. Yes.

Q. What school district was that drawn upon?

A. No. 1 of Winslow.

Q. For what purpose was it drawn—in payment

of what?

A. I don't know offhand. I would have to see

the vouchers.

Q. Well, as a matter of fact, was it not drawn in

payment of many—of warrants that were consoli-

dated to arrive at this sum? In other words, no

school teacher would receive that much money as a

salary warrant for one month?
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A. I don't believe so.

Mr. McLaughlin.—Q. in order to arrive at

that figure, it would be necessary to consolidate sev-

eral warrants'?

A. Yes.

Q. And that is evidently

—

A. Unless it was for supplies or coal shipment or

anything else for the

—

Q. It was your practice to consolidate several

warrants into one warrant 1

A. No, I never issued them.

Q. You never issued them?

A. No, they were issued by the County Superin-

tendent of Schools.

Q. Do you know whether or not it was the prac-

tice of the County Superintendent of Schools to

consolidate them*? A. It was.

Q. After they were brought to you for regis-

tration, was the form of the warrant at any time

changed as to payee % A. Never.

Q. After they were registered by you, were they

ever returned to the County Superintendent of

Schools and by her changed? A. Never.

Q. As to the payee or the amount and then re-

registered by you?

A. No. I have no knowledge of it, if it hap-

pened.

Q. Now, when you spoke yesterday of re-regis-

tering these warrants Mr. Schaefer, what did you

refer to?
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The COURT.—He changed his testimony on that.

Mr. McLaughlin.—I didn't mean to—
The COURT.—The record does not show that he

re-registered any warrants.

Mr. PATTEE.—He used the term as applied to

the registration of new warrants.

The COURT.—New warrants was his testimony.

Mr. McLaughlin.—That is all for us.

The COURT.—Any further cross-examination ?

Mr. EARTH.—Q. You testified yesterday, I be-

lieve, that there was money available for the pay-

ment of these outstanding county warrants on the

day the Bank of Winslow failed?

A. Certain warrants.

Q. Was that money—was the amount of that

money—withdraw that and I will frame it differ-

ently. Could you have paid it out of the money in

your hands to the credit of those particular districts

or funds? A. To the credit of the different

—

Q. Sir?

A. I don't quite get the—to the credit of the

particular districts—out of my hands to their credit

—it would be to their debit.

Q. Well, at the time that you say this money

was available, as I understand it, you had a certain

amount of money in the bank, if these warrants had

been presented to you for payment. Did you mean

by that statement that you could have taken thfs

money that you had in this fund and paid the war-

rants? A. Yes.
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Q. Did you mean also that all of those funds that

you mentioned, not counting the exceptions that

you made, had that much to their credit at the time^

A. I did.

The COURT.—That is what he testified to yes-

terday and he testified from the books to that effect,

Mr. Barth.

Mr. BARTH.—That is all.

Mr. WILSON.—Q. Now, Mr. Schaefer, will you

state—when you answered a question about the

merging of these claims in one warrant, I under-

stood you to say that they merged warrants and is-

sued one. Did I misunderstand you or did you

mean

—

A. I meant to say they merged vouchers into one.

Q. Vouchers and claims? A. Yes.

Q. I wanted to get that clarified. Mr. Schaefer,

were warrants drawn for manual training school

expenses chargeable against the general school

fund?

Mr. RYAN.—I object to that as a question of law.

Mr. WILSON.—No, I am asking him if he

charged them against the general school fund.

Mr. RYAN.—I object as immaterial what he did.

It is a question of law as to where those should be

charged.

Mr. WILSON.—He is supposed to know the law,

if the Court please. He is an official administering

the law.

The COURT.—Well, he may answer how they

were charged. Objection overruled.



134 A. T. Hammons and J. S. Dodson

(Testimony of George J. Schaefer.)

Mr. RYAN.—Take an exception.

A. They were charged against not the general

fund but they had two manual training accounts,

one on what we consider School District 1 and 3 and

they were charged against their common school ac-

counts ?

Mr. WILSON.—Q. Were there any other manual

training school funds?

A. No, just two.

Q. And all warrants that were drawn for that

purpose were drawn and paid out of the account

which you kept and not general school fund"?

A. That is under a district heading, yes.

Q. And, at the time the bank closed, you had

sufficient money in those funds to take up any out-

standing manual training school warrants?

A. I did.

The COURT.—Some of these warrants were

manual training school?

Mr. WILSON.—Yes, sir, there was three of them

—two or three. I think and I just wanted to make

sure that they were included, that is all. Now, I

want to introduce, if the Court please. Plaintiff's

Exhibit 163, which I overlooked yesterday, for

identification. It is a letter from Neel, vice-presi-

dent of the Bank of Winslow, acknowledging re-

ceipt of Mr. Schaefer's receipt for the registered

warrants in the amount of $2,839.24.

Mr. RYAN.—I will object to it, for the reason

that it fails to identify any of the warrants there
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referred to in the aggregate nor of the warrants

involved in this case.

The COURT.—What is it?

Mr. EYAN.—It says, "This will acknowledge re-

ceipt of your letter of the 26th enclosing a receipt

for registered warrants in the amount of $2,839.2$,

which were being held by you as a guaranty of

county deposits. Receipt of the Panama Canal

bond for $1,000.00 which has been held by you is

also acknowledged."

Mr. WILSON.—This is a completed transaction.

The other two have already been introduced.

The COURT.—Objection is overruled.

Mr. RYAN.—Take an exception.

The COURT.—Read the letter.

Mr. WILSON.—''Mr. George J. Schaefer, County

Treasurer, Holbrook, Arizona. Dear Mr. Schaefer

:

This will acknowledge receipt of your letter of the

26th enclosing a receipt for registered warrants in

the amount of $283^.24 which were being held by you

as a guaranty of county deposits. Receipt of the

Panama Canal bond for $1,000.00 which has been

held by you is also acknowledged. Yours very

truly.
'

'

The COURT.—What is the date of that?

Mr. WILSON.—The date is March 29, 1924, writ-

ten on the letterhead of the Bank of Winslow,

Winslow^, Arizona.

The CLERK.—163, Plaintiff's.

Mr. WILSON.—That is all.

Mr. RYAN.—Are you through with the witness?
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Mr. WILSON.—Yes, sir.

Mr. RYAN.—I wish to move to strike out all

of the testimony of Mr. Schaefer in any way bear-

ing upon the question of funds being available for

the payment of the school warrants, road warrants

and salary warrants as identified in the exhibits,

for the reason that there is no showing that there

was any money in the Bank of Winslow or any

of its branches available at the time of the failure

for the payment of any one of those warrants, the

account being a general account. There has been

no identification of the money in the bank or the

account in that bank as having been deposited from

receipts received by collections of taxes and other

revenues to the school fund, the road fund, the

salary fund or any other of the funds represented

by the warrants which he claimed that he would

have paid or could have paid but did not pay and

for the further reason that it does not appear that

any—at any time—it does appear that there were

other warrants issued in consecutive order against

these funds registered to other parties and that

there has been no such call for the payment of

warrants as would permit the following of the law

that registered warrants be paid when funds are

available in the order in which they were presented

and registered to be called for payment in that

order and no other.

The COURT.—The motion is denied.

Mr. RYAN.—Take an exception for all of the

original defendants.
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TESTIMONY OF A. T. HAMMONS, FOR
PLAINTIFF.

A. T. HAMMONS, being called as a witness on

behalf of the plaintiff and first duly sworn, testi-

fied as follows;

Direct Examination.

(By Mr. WILSON.)
Q. Mr. Hammons, give your name and occupa-

tion.

A. A. T. Hammons, State Superintendent of

Banks.

Q. Were you such State Superintendent of Banks

in May, 1924? A. I was.

Q. At that time under the laws of the State of

Arizona, were all mergers, increases in capital stock

and consolidations in state banks under your super-

vision? A. They were.

Q. At that time, in May, 1924, did the Merchants

and Stock Growers Bank of Holbrook and the Ari-

zona State Bank of Winslow merge and consolidate

with the Bank of Winslow and did the Bank of

Winslow increase its capital stock to $150,000.00?

Mr. McLaughlin.—Now, if your Honor

please, we object to that on the ground that it is

not within the pleadings in this case; that it is in-

competent and irrelevant as to any issue involved

in this action. There is no pleading on the part

of the plaintiff alleging any such consolidation in
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any manner and as far as the pleadings and the

proof go it has no bearing.

Mr. PATTEE.—If the Court please, the plead-

ings plead ultimate facts. It pleads the state of

the accounts—how they came to be that way.

The COURT.—The objection is overruled.

Mr. McLaughlin.—Note our exception on be-

half of all defendants.

A. Now, I would like to have that question

stated to me.

The COURT.—There are two questions—possible

three involved in that question that is propounded.

(Question read.)

A. The Merchants and Stock Growers Bank of

Holbrook and the Arizona State Bank of Winslow

did not merge.

Mr. WILSON.—Q. They assigned and conveyed

to the Bank of Winslow all of their assets, did they

not?

A. No.

Q. Subject to certain guaranties on the part of

the Arizona State Bank and the Merchants and

Stock Growers Bank and their stockholders?

A. They only assigned certain assets and assumed

certain liabilities.

Q. As a matter of fact, Mr. Hammons, 3'ou have

in your possession, as the custodian of such records,

an assigumeut of the Merchants and Stock Growers

Bank hy the President and attested by the Secre-

tary assigning, transferring and conveying the
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assets of that bank to the Bank of Winslow, haven't

you?

A. Certain assets, yes. Not all of them. Not all

of the assets.

Q. Have you that assignment ?

A. I have it in my office somewhere.

Mr. WILSON.—I will ask the witness to produce

it this afternoon at 2:00 o'clock.

Mr. McLaughlin.—If the counsel please, I

believe that he said that that assignment is in our

office at Holbrook.

Mr. WILSON.—It was made in triplicate.

Mr. McLaughlin.—Well, Mr. Hammons' copy

is in our office, I think.

The COURT.—The main thing you want to prove

is when was that assignment of these particular

accounts and warrants and bonds transferred to the

Bank of Winslow. If it is a fact, can you stipu-

late it?

Mr. WILSON.—It is a fact, of course. I am
willing to agree to it rather than take up the time

of producing those records.

The COURT.—Do you know it to be a fact?

Mr. SAPP.—Mr. Hammons has answered it cor-

rectly.

Mr. McLaughlin.—Mr. Hammons' testimony

is correct as to what he has stated.

The COURT.—You have seen the assignment,

haven't you?

Mr. McLaughlin.—Yes, I have seen the as-

signment.
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The COURT.—You have examined it and you

know whether these accounts and these bonds and

thses warrants passed to the Bank of Winslow.

Mr. McLaughlin.—No, they are not covered

in that assignment, your Honor.

Mr. WILSON.—By exception, they are.

Mr. McLaughlin.—Well, the assignment, if

you have a copy of it, speaks for itself.

Mr. WILSON.—Isn't that true, Mr. McLaughlin,

there are some exceptions f The rest of it all goes

over ?

A. If you would let me answer

—

Mr. McLaughlin.—Mr. Hammons can state

the details on that.

A. I will state this, your Honor, that there was

certain assets in both of those banks that the Su-

perintendent of Banks would not allow to go into

the—intermingle with the assets of the Bank of

Winslow, because, to my mind, they were worthless.

Mr. WILSON.—Q. That would not include war-

rants ?

A. No, it would not.

Q. It would not include town improvement

bonds? A. No.

Q. And they went over, if there were any, to the

Bank of Winslow? A. Yes.

Mr. WILSON.—That is all.

The COURT.—Q. What was your answer?

A. They did.

(Testimony was thereupon introduced having

reference to warrants of Apache County, which are
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not involved in this matter, so far as the appellants

are concerned; and upon the conclusion of the

testimony of plaintiff, the following proceedings

were had:)

Mr. McLaughlin.—Is that the plaintiff's en-

tire case?

Mr. WILSON.—That is the plaintiff's entire

case.

Mr. McLaughlin.—At this time, your Honor,

the defendants Hammons and Dodson would move

the Court for a dismissal of the action, having

particular reference to the items referred to as the

expense account warrants, on the ground and for

the reason that these warrants—as to these war-

rants there is no evidence which discloses any right

of offset. Now, in argument on that, I would call

the Court's attention to the fact that the evidence

of the plaintiff clearly discloses that there was no

funds available for the payment of these warrajits

and for that reason we believe that the case as to

the expense account warrants should be dismissed,

wdth the exception of that part of the pleading

which asks for the return of warrants from Apache

County.

The COURT.—You all agree to that, do you not?

Mr. WILSON.—I think the objection is well

taken, if your Honor please.

(After argument of counsel with reference to

Apache County warrants, not concerned in this ap-

peal by these appellants, the following proceedings

were had :)
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Mr. McLaughlin.—If your Honor will pardon

me, the disposition of the original motion which I

made, that motion was granted, as I understand 1

Mr. STOCKTON.—What was that motion?

Mr. McLAUGrHLIN.—My motion was with refer-

ence to the expense account warrants; that the ac-

tion be dismissed exclusive of the Apache County

warrants.

The COURT.—No, that motion is not granted.

Mr. McLaughlin.—That was the motion

which Mr. Wilson agreed, as far as his client is

concerned, that it was correct.

Mr. WILSON.—Now, if the Court please, I

would like to correct counsel. I said that we would

admit it to the extent that we were not interested

in claiming an offset for a fund which did not show

any money against it in the Bank of Winslow on

October 4, 1924, so that that would be settled, but

that is far as we go.

Mr. McLaughlin.—Except as to the Apache

County Warrants—you said that the

—

Mr. PATTEE.—There would not be any warrant

for entering a judgment of any kind but that ad-

mission was made for the purpose of relieving the

counsel and the court from the necessity of hearing

any evidence.

Mr. WILSON.—That is the point.

(Argument between counsel.)

Mr. McLaughlin.—The defendants Hammons
and Dodson at this time move the Court, and I be-

lieve this motion is concurred in hv the other de-
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fendants, Mr. Wilson, that the action be dismissed

as to the items of warrants which are shown by

the evidence to have been school warrants, on the

ground and for the reason that it appears from the

evidence and from the law that school bonds are

held by the county as a trustee; that they are not

subject to any offset in favor of the county, it fur-

ther appearing that the warrants are not issued by

the county but are issued by the County Superin-

tendent of schools on particular funds ; that for this

reason there could be no offset of any such funds

allowed in this action, this motion to dismiss as to

the school funds, of course, not applying to the

school fund warrants of Navajo County, which are

on deposit with the County Treasurer of Apache

County.

The COURT.—Merely to the warrants?

Mr. McLaughlin.—To all the warrants, yes.

The COURT.—Well, that is a question that I am
not advised on as to whether or not it is subject

to offset. Is there any statute?

Mr. PATTEE.—These motions are wholly un-

necessary except as they may serve to call the

court's attention to the attitude of counsel. They

are matters of argument when the case is closed.

(Argument continued.)

(After motions made by Mr. Stockton and Mr.

Barth, with which these appellants are not con-

cerned, the following proceedings were had)

:

Mr. McLaughlin.—Now, if your Honor please,

completing our motions on behalf of the defendants,
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we move the court that the action be dismissed as

to all of the funds and as to all of the warrants

referred to in evidence and in the pleadings and as

to all of the issues in the case raised by the plaintiff:

except the issue of the illegal deposit of county

warrants with the Treasurer of Apache Comity, on

the ground and for the reason that the evidence as

adduced here fails to disclose any right of offset, on

the ground that there is no showing that at the

time that the Bank of Winslow closed there existed

any such relation of debtor or creditor as would

justify the allowance of any offset. In other words,

our objection is further that there is no showing

that there was any funds of Apache County on

deposit in this bank—no funds of Navajo County

on deposit in this bank which had been appropriated

for the purpose of paying any of these warrants

and on the further ground that there is nothing

in evidence to show that there was any cash what-

ever in the hands of the Bank of Winslow for the

purpose of paying these warrants.

The COURT.—That motion is denied.

Mr. RYAN.—Just one additional, so we will have

all of these funds covered more specifically. I

move that the action be dismissed—plaintiff's action

be dismissed by reason of all the legal ob-

jections which are raised as legal defenses in

the answer of the defendant county and also

for the reason that there is under the laws of

the State of Arizona no distinction between ex-

pense fund warrants and salary fund warrants;

that under the law salary fund is an expense, so
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made by statute a part of the expense fund and it

appearing distinctly in this case that there was no

expense fund and that the expense fund was over-

drawn to the extent of over $40,000.00 on the 4th

day of October, 1924. It shows that there was no

fund properly available by the Treasurer to pay

any of the so-called salary warrants that have

been introduced here in evidence; for the further

reason that the complaint fails to allege any dere-

liction of duty on the part of the Treasurer in

calling in warrants according to the statute and in

the order in which they were registered, it appear-

ing that there was a large number of registered

warrants on all of these funds and particularly

the salary fund other than those in controversy in

this suit entitled to priority in payment from any

funds whenever available and the compelling of

an offset at this time in favor of the plaintiff

would be to destroy a right of other creditors of

the County of Navajo to priority of payment as

funds come in—became available and were set aside

by the Treasurer and a call made for the payment
of those warrants—no proof of any such call—no

proof of any order of the Board of Supervisors

setting aside any funds to take up registered war-

rants and this court would undertake to direct a

set-off in a case where the set-off under the laws

of the state had not matured, according to the law

applicable to the maturity date and the time for

payment of registered warrants and the manner
and order of payment. That applies not only to

the road warrants. It applies to all the registered
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warrants and particularly to the salary warrants
on the grounds stated.

The COURT.—Motion denied.

Mr. RYAN.—Exception.

Mr. McLaughlin.—I would like to take an
exception to all those recent adverse rulings and I
would like at this time to have an exception noted,
your Honor, and we would like to have one more
motion, and at this time we would like to state for
the record that our previous motions have all been
made without a waiver of the questions of jurisdic-
tion which have heretofore been raised and passed
upon by this court and at this time we move the
court to dismiss the case on the ground and for the
reason that it appears from the evidence as adduced
here that the corjms of this estate is involved in
the action entitled in the matter of the liquidation
of the Bank of Winslow, Winslow, Arizona, having
branch offices at Holbrook, Arizona, and St. Johns,
Arizona, file No. 1865 in the Superior Court of the
State of Arizona in and for the County of Navajo,
the said court being a court of record, having prior
to the commencement of this action acquired juris-
diction of the corpus of the estate and being the
only court which at this time has any jurisdiction
thereof. This objection is made pursuant to the
objection raised heretofore in a motion to dismiss
and also in our answer.

The COURT.—Motion is denied. Are there any
other motions?

Mr. McLaughlin.—Note an exception.
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TESTIMONY OF MISS EOBERTA TANDY,
FOR DEFENDANTS.

Miss ROBERTA TANDY, being called as a wit-

ness on behalf of the defendants and first duly

sworn, testified as follows:

Direct Examination by Mr. McLAUGHLIN.

My name is Miss Roberta Tandy. I reside at

Holbrook, Arizona, and I am the deputy clerk of

the Superior Court of Navajo County. I have held

that position since the first of December, 1924. In

the files of the Superior Court, Navajo County,

Arizona, there is a matter or proceeding or an

action entitled "In the Matter of the Liquidation of

the Bank of Winslow, Winslow, Arizona, having

branch offices at Holbrook, Arizona, and St. Johns,

Arizona." I have the files of that action.

Q. Will you ascertain from the files the date

that that action was filed?

Mr. PATTEE.—If the Court please, I will object

to any further testimony along the line of the

pendency of any such proceeding, on the ground

that the purpose of it can only be in support of

the assertion that this court is without jurisdiction

and for reasons that have already been discussed,

and discussed very fully. There is no doubt in

the world that the court has jurisdiction of the

subject matter and, hence, this testimony is both

incompetent and immaterial.

The COURT.—You know it is a fact, however,

that this action was pending?
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(Testimony of Miss Roberta Tandy.)

Mr. PATTEE.—Oh, I haven't any doubt that the

statutes compel a proceeding in an action.

The COURT.—Yes, a proceeding.

Mr. PATTEE.—A proceeding but that it does

not effect the jurisdiction of this court either over

the person of the Superintendent of Banks or the

subject matter of this particular suit.

The COURT.—That is a question that has been

argued to this Court before. The objection will be

overruled and the evidence may be admitted. It

is a question of argument.

Mr. PATTEE.—Note our exception and we will

reserve the same objection to all testimony along

this line and an exception to the ruling of the court.

(The last question was read by the reporter and

the witness answered: "October 14, 1924.")

(The witness continues:) That action is still

pending before that court and has not been disposed

of. There is no order in the files of that court em-

powering or authorizing the Maryland Casualty

Co., to bring this action. I am the clerk that has

active charge of the filing of documents, and have

made an examination of the docket in the case,

and I know there is no such order. I believe there

is no claim filed by the Maryland Casualty Co. in

that matter, and I have the complete files of that

matter here with me, and there is no such claim in

these files.

(There was no cross-examination of this witness.)
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TESTIMONY OF J. S. DODSON, FOR DE-
FENDANTS.

J. S. DODSON, being called as a witness on

behalf of the defendants and being first duly sworn,

testified as follows:

Direct Examination by Mr. RYAN.

I was the Assistant Superintendent of Banks

who took charge—took possession of the Bank of

Winslow and its branches for the Superintendent

of Banks, when they closed. I have in my posses-

sion a memorandum from which I can refresh my
memory as to the amount of cash money that was in

the Bank on the 4th day of October, 1924.

The COURT.—This applies to the 4th day of

October %

Mr. RYAN.—At the time it failed, your Honor.

Mr. WILSON.—If the Court pleases, I am going

to object to that as immaterial. It makes no

difference how much the cash the bank had. The
testimony has been that the county had so much
on deposit. We claim an offset. We claim an

offset against the deposit, not against the cash in

the bank when it closed, the deposit constituting a

contract between the county and the bank and the

warrants constituting another contract between the

bank and the county. It is not a question of how
mucfi cash was in that bank. We are not trying

to follow a trust fund or embrace the cash that was
in the bank with the trust. It is a deposit proposi-

tion and we object to this testimony as absolutely
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(Testimony of J. S. Dodson.)

immaterial. It has nothing to do with our claim

of offset.

The COURT.—The objection is overruled.

Mr. WILSON.—Exception.
Mr. RYAN.—You may answer, Mr. Dodson.

A. Will you read the question again please?

The COURT.—This relates to cash?

Mr. RYAN.—On hand in the banks—this insol-

vent bank with its two or three branches.

Mr. WILSON.—Now, if the Court please, I am
going to make the further objection that no proper

foundation has been laid for this question and it is,

therefore, incompetent and irrelevant.

The COURT.—In what way no foundation was

laid?

Mr. WILSON.—No foundation, because the books

of the bank are the best evidence of what cash it

had or other cash assets at the time that it closed.

This witness is asked to testify concerning some-

thing which is a written record, which is the best

evidence of the fact that he is asked to testify con-

cerning.

Mr. RYAN.—The witness, your honor, has said

that he was the one that took possession and I

am practically asking him how much tangible cash

he found in the Bank of Winslow and its various

branches. That is a matter of knowledge just as

—

The COURT.—Are you asking for all cash in the

bank?

Mr. RYAN.—That he found in the bank.

The COURT.—Or cash to the credit—
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Mr. RYAN.—I am asking for the actual cash

that he found in that bank at the time—and its

various branches on the 4th of October when he took

possession of it.

The COURT.—That is a different question, it

seems to me.

Mr. RYAN.—What?
Mr. WILSON.—I renew my objection that it is

immaterial, if your Honor please. I can't see the

materiality of it or the relevancy of it in any way.

(Argument continued. )

The COURT.—You are objecting on the ground

that it is immaterial*?

Mr. WILSON.—Yes, sir.

The COURT.—The objection is sustained.

Mr. RYAN.—Take an exception, your Honor.

Mr. McLaughlin.—Exception on the part of

all defendants.

Mr. BARTH.—Exception on the part of inter-

venor Apache County.

Mr. RYAN.—In connection w^ith that, if your

Honor please, may I make another or further otfer

that it is my intention or purpose to attempt to

prove that at the time ij[ie bank closed its doors

there was not to exceed $32,000.00 of tangible cash

in all of the branches of that bank and I want to

prove it by this witness either by the books or some

other way. Will I be permitted to do so?

The COURT.—Well, you can offer to prove it.

If an objection is made the chances are I will

sustain the objection on the ground that it is im-

material.
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Mr. RYAN.—Q. Well, then, I will ask that after

that—I will ask if the statement which I have

made is substantially correct as to the amount of

cash you found in the branches—the aggregate

amount ?

A. It is.

Mr. WILSON.—I will object to the question as

immaterial.

The COURT.—The objection is sustained.

Mr. RYAN.—Save an exception to the ruling on

that.

The COURT.—I don't think it makes any dif-

ference if there was ten cents in that bank at the

time it closed its doors.

(Argument between Court and counsel.)

Mr. RYAN.—Now, the stipulation, may it please

your Honor, is that there was on deposit to the

credit of Navajo County so many dollars. That

simply means that that fifty-one thousand some odd

dollars was a credit to Navajo—the amount of

the debt of the bank to Navajo $51,209.75, regard-

less of the point which I am now trying to show,

that if on that date a demand had been made even

to transfer that credit to some solvent or some

other bank, I want to show and prove by this wit-

ness that at the date the bank closed its doors that

if a demand had been made on that bank for $51,-

209.75 that bank could not have paid it.

The COURT.—I believe it is immaterial and I

have so held.

Mr. McLaughlin.—An exception is noted on

behalf of all defendants.
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Direct Examination of Mr. Dodson by Mr. MC-

LAUGHLIN.

After the Bank of Winslow was taken over by

the Superintendent of Banks, Mr. Hammons, I re-

mained in active charge of the Bank for some time

—approximately nine months, and during that time

I filed certain papers and documents in the Su-

perior Court of Navajo County, Arizona, together

v^ith my attorneys. My actions in that matter were

all under the direction of Mr. Hammons who had

taken charge of the bank, and I acted pursuant to

appointment received from Mr. Hammons, which

appointment was duly filed with the Superior Court

of Navajo County, Arizona, and I gave a bond,

and at the time this suit was brought I was Special

Deputy Superintendent of Banks in charge under

Mr. Hammons, and had the ssets of the Bank of

Winslow in my possession as such special deputy.

I filed in the Superior Court of Navajo County,

Arizona, an inventory of those as required by law.

I have in my hand at this time a copy of that

inventory. Among the assets of the Bank of Wins-
low reported in the inventory there are $7,000.00 of

Winslow Improvement Bonds. These are the

Winslow improvement bonds which were received

from Mr. Schaefer. Among the assets I also ascer-

tained there were several Navajo County warrants;

some of them were payable to the Bank of Winslow
direct and some of which were payable to various

other parties.
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Direct Examination by Mr. RYAN.

(Witness continues:) After I took possession, I

made an effort to collect or have paid the war-

rants held by me as assistant superintendent of

banks. Shortly after I took charge of the bank

—

The Bank owed something like one hundred sixty

thousand, a hundred thousand or one hundred six-

teen thousand to the First of Albuquerque, which

I paid. There was approximately $43,000.00 still

due in bills payable to the First of Los Angeles,

and, if I remember correctly, I took the matter

up of these bonds and county warrants and was try-

ing to raise the money on them and get the money
from the county in order to liquidate the outstand-

ing bills payable with the First National of Los

Angeles,

Mr. WILSON.—Just a minute. I move to strike

the question and answer as being immaterial and

not tending to prove any issue in this case.

The COURT.—What is the purpose of it?

Mr. RYAN.—If your Honor pleases, there is

some testimony that the County Treasurer would

have taken some funds to pay certain of these war-

rants.

Mr. WILSON.—Before the bank closed.

Mr. RYAN.—Before the bank closed but, when
they are presented in due course of business by the

successor of the business, who by law acquired and
has title to all of those assets, they were not paid

and still, according to the records, appear to have

not been paid on February 25, at the commencement
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of this suit as bearing upon the question of whether

Mr. Schaefer's ideas of what he could pay were war-

rants by the circumstances.

Mr. WILSON.—Apart from the immateriality

of the statement of the counsel, the fact was that

the Treasurer was enjoined by this court from pay-

ing these warrants as an independent

—

Mr. RYAN.—Not at that time.

The COURT.—Q. To whom did you present

them to?

A. I could not say that I really presented them

in person to anyone but I took the matter up with

the County Treasurer's office and I was informed

that there was no money to pay them.

Mr. WILSON.—Objected to, if the Court please,

because it was apparent that the money was in the

Bank of Winslow and the County Trea-surer had

a right to refuse to pay them under the circum-

stances. He was strictly within his right and

probably within his lawful duty. I reiterate my
objection.

Mr. RYAN.—The fact is that there is no proof

that there was any money in the Bank of Winslow
to pay these particular warrants. The testimony

is that the Treasurer had some money somewhere

with which to pay.

The COURT.—He thought he had $51,000.00 in

the Bank of Winslow.

Mr. RYAN.—That is the testimony.

The COURT.—He should have had it there too.
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Mr. RYAN.—I agree with you there but it ap-

pears that he did not have money except

—

The COURT.—The objection to this question

will be sustained.

Mr. RYAN.—Take an exception, your Honor. I

think that is all.

Mr. McLaughlin.—At this time, we offer to

prove by the witness on the stand tha^ immediately

subsequent to the closing of the Bank of Winslow

on the 4th day of October, 1924, and prior to the

issuance of a restraining order in this proceed-

ing the witness on the stand, as Special Deputy

Superintendent of Banks, asked the County Treas-

urer to cash these warrants.

The COURT.—You just interrogated the witness.

I think that when the witness says that he—that

your offer includes more than you can elicit from

him. You had better ask the question for the rec-

ord.

Mr. McLaughlin.—Q. Did you at any time,

Mr. Dodson, subsequent to the taking over of the

bank and prior to the issuance of a restraining

order in this case ask Mr. Schaefer to cash these

warrants ?

A. I discussed the matter with him quite fre-

quently up until the

—

Mr. WILSON.—I repeat my objection, if tlie

Court please.

The COURT.—The objection is sustained.

'^\v. RYAN.—Take an exception.
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Mr. McLaughlin.—An exception. Q. When
did you have a conversation with Mr. Schaefer

with reference to cashing these warrants?

Mr. WILSON.—I repeat my objection to thart

question.

The COURT.—Same ruling. Sustained.

Mr. McLALTGHLIN.—Therefore, your Honor,

we continue with our offer of proof. At this time,

we offer to prove by the witness on the stand that

shortly subsequent to taking over the Bank of

Winslow by the Superintendent of Banks pursuant

to statutes and under the supervision and control

of the Superior Court of Navajo County, Arizona,

the witness on the stand, a-s Special Deputy Super-

intendent of Banks, asked the County Treasurer

to cash these warrants but was informed by the

County Treasurer thai: as to these warrants there

were no funds available, the warrants referred to

being the registered warrants referred to hereto-

fore frequently in this litigation.

Mr. WILSON.—If the Court pleases, I object

to that as immaterial, and for the further reason

that it now appears that: the witness will testify

to no such facts.

Mr. McLaughlin.—I think that last state-

ment is uncalled for, your Honor. There is no

showing what the witness will testify to. He has

not been allowed to testify.

Mr. WILSON.—Questions were asked him and

he did not testify to any such fact.
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The COURT.—Your question limits the time
until after the 4th of October?

Mr. McLaughlin.—After the 4th of October.

The COURT.—Objection sustained.

Mr. RYAN.—Take an exception.

Mr. McLAUOHLIN.—Except on our behalf.

The COURT.—You say you had some additional

evidence to offer?

Mr. McLaughlin.—If your Honor please, the

defendants have some. Mr. Ryan has some to offer.

Mr. RYAN.—I have some documentary evidence

here. I would like to have the Clerk mark this as

an exhibit for identification, if you will.

The COURT.—Mark it the appropriate number

of defendants—appropriate letter, I believe it is.

The CLERK.—I think it will be "E." As one

exhibit or are there two parts?

Mr. RYAN.—There are two sheets but it is all

one current subject.

The COURT.—Mark it one exhibit.

The CLERK.—Defendant's Exhibit ''E."

Mr. RYAN.—I am offering this Defendants' Ex-

hibit "E" for identification, which purports and

is a published record of the proceedings of the

Board of Super\dsors of Navajo County and shows

what purports to be adopted budge—finally

adopted budget and estimated expenditure made

by that county made pursumit I claim the hnv to

be and published after adoption, as the law re-

quired it to be published. I offer this last paper

—

official publication exhibiting for itself.



vs. Maryland Casualty Company. 159

(Testimony of A. T. Hammons.)
The COURT.—You offer it in evidence?

Mr. RYAN.—Yes.
Mr. WILSON.—Objected to as immaterial, if

the Court pleases. We don't think this has any-

thing to do with the issues in this case. The budget

prepared by the Board of Supervisors does not in-

dicate, nor does it prove, what was collected and

on hand in the different funds on October 4, 1924,

and our claims originate upon that dscte and be-

cause of the condition of the bank at that date and

the condition of the Treasurer's office on that date

as regards moneys in these different funds, I can't

see the materiality of it for that reason and we

object to it on that score.

(Argument.)

. The COURT.—Objection is overruled. It may
be admitted.

Mr. WILSON.—Exception.

The CLERK.—Correct that last offer to show it

''D" instead of "E."

TESTIMONY OF A. T. HAMMONS, FOR DE-
FENDANTS.

A. T. HAMMONS, having been heretofore duly

sworn, was called as a witness on behalf of the

defendants and first duly sworn and testified as

follows

:

Direct Examination by Mr. McLAUGHLIN.

I testified last week that I took charge of the

Bank of Winslow as Superintendent of Banks of
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the State of Arizona on October 4, 1924, and snbse-

quent thereto filed in the Superior Court of Navajo

County the inventory return required by statute.

At the time that this suit was commenced, I was

acting under the orders of the Superior Court of

Navajo County. I am still actiug in the same

capacity with reference to the liquidation of the

Bank of Winslow.

(Thereupon defendants rested.)

TESTIMONY OF GEORGE J. SCHAEFER,
FOR PLAINTIFF (RECALLED).

GEORGE J. SCHAEFER, having been hereto-

fore duly sworn, was recalled for further examina-

tion on behalf of the plaintiff and testified as fol-

lows:

Direct Examination by Mr. WILSON.

Q. Mr. Schaefer, when you were on the witness-

stand the other day, you testified, if I remember

rightly, that the salary fund had nearly enough

to take up all of the warrants then outstanding on

October 4, 1924, but perhaps not quite enough. Do

you desire to correct that testimony? A. I do.

Q. Will you state the facts as to that?

A. The only correction I hinc*

—

Mr. RYAN.—Just a moment. I object to the

statement of this witness as to what those funds

—

what appeared by those funds. There is better

evidence as to the condition of those funds than

the memory of this witness.
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Mr. WILSON.—If the Court please, the witness

can certainly testify as to his own knowledge as to

whether he had money enough on October 4, 1924,

to meet all of the sa-lary warrants outstanding. He
must know what was the condition of his office at

that time.

The COURT.—Doesn't he get that information

from books, Mr. Wilson.

Mr. WILSON.—Yes, sir, but he must have first-

hand knowledge of it as County Treasurer. It is

his duty to know it.

Mr. Mclaughlin.—I believe, your Honor,

that the records themselves would be the best evi-

dence as to the state of the County Treasurer.

Mr. WILSON.—I am willing to put them in if

your Honor insists but I think the—just get your

records.

Mr. RYAN.—And the further objection to it, if

your Honor plearse, is that it is immaterial what

may appear to be a salary fund, because, under the

present theory the law of the State of Arizona,

there is no distinction between a salary fund and

the expense fund and it appesrrs from the testimony

already in and from the books that the expense

fund, which includes and covers salaries, expenses

of offices and other things, was forth thousand odd

dollars in the red on the 4th day of October, 1924,

and no matter if he

—

Mr. WILSON.—Thaf is a question of law which

your Honor is called upon to decide not at this time.

Mr. RYAN.—It is a question of law.
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The COURT.—That objection will be overruled.
Mr. McLaughlin.—Note an exception on be-

half of Hammons and Dodson.

Mr. RYAN.—An exception.

Mr. STOCKTON.—Does your Honor have in

mind that the statute says that the salary claims

are included within the expense fund?
Mr. WILSON.—It is a question of apportion-

ment.

The COURT.—You may cross-examine as to that

and if he testifies, you may call

—

Mr. STOCKTON.—I reserve the right to my
cross-examination, hoping we were going to get

through without putting in any evidence.

(Witness produces books.)

Mr. WILSON.—Q'. Now, Mr. Schaefer, you have

the books of your office?

A. Yes, sir.

Q. Will you tuiii to your salary account. Will

you state what your balance was on October 4,

1924?

:\lr. STOCKTON.—If your Honor please, on

behalf of the interveners, we object to a statement

of the witness from his books with reference to a

siTlary account, for the reason that the law does not

provide that any designation or distribution shall

be made in the form of salaries or moneys for

salaries—accounts in general and I wish to call

your Honor's attention to two i)aragriTphs of our

code in that connection. (Reading.)

(Argiiment.)
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The COURT.—Objection is overruled.

Mr. STOCKTON.—An exception, please.

Mr. RYAN.—An exception on the part of all the

original defendants.

Mr. BARTH.—Exception on the part of inter-

venor Apache County.

Mr. WILSON.—Q. Will you state what was on

that salary account on October 4, 1924, from your

books ?

Mr. STOCKTON.—We object to that on the fur-

ther ground that it is calling for a conclusion of

the witness as to that darte. If he gives the specified

dates of transfers to that fund and from what it

was transferred, we would have no objection.

The COURT.—You will have an opportunity to

ascertain that on cross-examination. The objection

is overruled.

Mr. STOCKTON.—An exception, please.

Mr. RYAN.—An exception.

A. $5,345.41.

Mr. WILSON.—Q. Now, Mr. Schaefer, have you

examined your registration record for warrants and

can you state from that examination whether on

that date you had enough money to take up your

salary warrants then outstanding?

Mr. RYAN.—I object to that. He is referring

to a record which will be the best evidence of the

existence of registered warrants.

The COURT.—Isn't there evidence in the case

as to the amount of those warrants ?
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Mr. STOCKTON.—No. That is the objection I
was going- to make, tha:t is, that the amount of the

outstanding warrants is an immaterial issue.

The COURT.—Salary warrants?

Mr. STOCKTON.—Yes. From which the Court
will then determine. That is not in the record.

We object to the question because it calls for a

conclusion of the witness. We harve no objection

to his telling how many outstanding warrants there

were.

(Argument.)

The COURT.—Overruled.
Mr. McLaughlin.—Exception.
Mr. WILSON.—Q. Will you state whether, Mr.

Schaefer, from your registration book you can com-

pute the number of outstanding warrants, not in-

cluding those pledged to you by the Bank of Wins-

low on October 4, 1924? Can that be done from

your record?

Mr. STOCKTON.—We object to that question

upon the grounds that it is immarterial whether he

can compute them or not by excluding those

pledged to him as Treasurer of Navajo County.

The question, if it is material at all, must relate

to all outstanding salary warramts.

The COURT.—He may compute those outside

of those that were pledged and you can cross-exam-

ine him. Objection is overruled.

Mr. WILSON.—Q. Will you do that?

A. Here is the point—the reason for my correc-

tion, if I may explain it. I stated that there wirs

I
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over $6,000.00 in salary warrants outstanding but

in that I included fourteen hundred seventy some

odd dollars of back salary warrants that were issued

two or three years prior to my time and were in

litigation in court at the time and my understand-

ing at the time was tEat they were to be charged

to the salary fund and I found later that there was

to be a back salary fund and they were to be

charged to that and I included those in these war-

rants and I wanted to correct it. My report shows

that I charged to the general fund before those

particulai' warrants for the back salary funds.

Mr. WILSON.—That is the situation. I am
not very certain, under the circumstances, how I

ought to proceed; I will put the registration book

in and ask him the question and then it is a matter

of computation for anybody. Of course, I will put

in his computation.

The COURT.—You needn't introduce the book.

You may read from it any entries.

Mr. WILSON.—It will take a long time to put

them all in. There are a great many small items.

The COURT.—Oh, I see.

Mr. STOCKTON.—So far as we are concerned,

we have no objection to the witness stating how

many outstanding wan-rants unpaid there were on

that date. We don't care about him taking up each

individual one of them. Our objection was as to

his conclusion as to what was in the fund.

A. Mr. Ryan can help me on that. I run a tape

for Mr. Ryan last Tuesday of outstanding warrants
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other than those that the Bank of Winslow held

and, if he can furnish such a tape, I can

—

Mr. RYAN.—If you run such a tape for me, I

don't remember it.

Mr. McLaughlin.—I believe I have that. I

son not sure that I have.

Mr. RYAN.—Q. Now, isn't it a fact—excuse me
—isn't it a fact that that tape that you made in

my office wa's amounts of warrants which were

registered prior to October 4, 1924, and still out-

standing as to date July 1, 1925?

A. Yes, sir.

Q. So that tape and no computation that you

have made would be a basis of showing how many

actual registered waiTants on the salary fund were

outstanding on October 4, 1924?

A. Yes, sir.

Q. You haven't computed it, have you?

A. I can tell from that tape within a veiy little

amount, I imagine.

Q. Could you tell from the tape?

A. From that tape that we run off the other day.

Q. Well, that tape and that computation included

those that remained outstanding in July, 1925, and

still unpaid?

A. Yes, sir, because I did not take up any after

that, because of the shortage of money due to bank

fjxilure. They stayed outstanding until we floated

a bond issue.

]\Ir. RYAN.—If your Honor ])k\ise, it may take

some time but it is nuiteria-l in this case. It is a
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material feature in this case as to the total number

of outstanding- warrants of Navajo County at the

time this bank failed. If there is any book here,

I would like to be permitted to insist upon strict

proof according to the records which the law re-

quires the County Treasurer to make and keep of

registered warrants. It requires him to keep a

warrant register in w^hich the dates, numbers and

amounts are registered in the order of presentation.

The COUET.—Q. Do you have that record, Mr.

Schaefer ?

A. Yes, sir.

Q. Can you produce it, can you not?

Mr. WILSON.—It is right here.

A. Yes, sir.

The COURT.—Q. How long will it take you?

A. To list them and all?

Mr. STOCKTON.—Read them into the record.

A. It will take quite a while.

Mr. WILSON.—You will make a record two

days long.

The COURT.—Can't you gentlemen examine

that and stipulate as to that?

Mr. RYAN.—We have tried to examine it at

one time, if your Honor please, and the items are

marked up and when you get down to, as we some-

times say, brass tacks, the books don't show and

the witness don't know at the particular time

when these w^arrants were paid or registered.

Mr. WILSON.—If the Court please, I take ob-

jection or exception to that remark. The point
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is there is outstanding certain warrants of the

Bank of Winslow and they have been offered in

evidence. There are certain warrants in the

hands of the treasurer of Apache County and they

are here, although the list has been admitted all

of the way through as being a true list without

the original warrants.

Mr. BARTH.—I object-

Mr. WILSON.—Just a minute.

Mr. BARTH.—If the Court please, to being ad-

mitted

—

The COURT.—I can't hear you both at once.

Let him finish and then I will hear you.

Mr. WILSON.—What I mean is that they have

attached to their own pleading a copy of all of

those warrants. Therefore, they can't deny that

they have them. Now, the point is that outside

of those held by the Bank of Winslow or pledged

to Navajo or Apache County, there seems to have

been very few warrants, and so far as the witness

is concerned, I assume he would have very little

trouble in digging those others out. All of the

rest of them are in here and he could take out all

of those that are not in evidence or in the record

now in a very short while, if it is required. My
own view of that was that it was not going to be

required, because we had practically gone over

this record in the afternoon the day that we come

on in beautiful Phoenix. It was admitted that

there w^re no doubt about certain figures and as

regards the salary figure, that was slightly erron-
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eous. His testimony is correct as regards that

particular item except that he said $6,000.00 in-

stead of $5,000.00 and he wanted to correct it and

I am putting him here for that purpose.

Mr. RYAN.—If your Honor please, might I

suggest, before any computation be made that we

be permitted to examine the witness as to what

his so-called warrant book from which that com-

putation is to be made does and does not show as

a matter of definite record?

The COURT.—Yes, you may examine it in his

presence.

Mr. RYAN.—I mean, for the record, before we

go into having some computation made by the wit-

ness from the book.

The COURT.—Yes, you may do that. I want

to suggest to you that you had better finish this

matter before to-morrow night, because if you

don't, you won't have any Court here to take care

of it.

The COURT.—Q. Mr. Schaefer, turn to your

salary register. Do you keep that registry-book

with respect to separate funds'?

A. Yes, sir.

Q. Now, from what date of start to what date

of finish does this book that you call the warrant

register cover? A. July 1923.

Q. This particular salary fund, confine it to

that one.

A. September, 1925.

Q. Commencing at the beginning of the entries
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on this book, there were some registered—there

were some registry warrants—some warrants out-

standing that were carried along from 1923—

I

think you said that to-day? A. Yes, sir.

Q. In your explanation. Now, turn to the

time that you paid those warrants and read into

the record what entries you have made with re-

spect to that payment. A. What?

Q. You say that you have refreshed your mem-
ory and changed your testimony since you were

on the stand first?

A. Yes, but I don't get your question, Mr.

Ryan. If I have to have an attorney in here to

protect me in your questions, I am going to get

one. I don't like to be boobed on the stand like

this.

Q. You say you made a mistake in your figures

the other day because of the fact that there was

some 1923 warrants that had been carried along,

and in your testimony the other day you did not

know what disposition and you found that they

had been paid?

The COURT.—Warrants that were in litiga-

tion.

A. There were older warrants in litigation.

They were considered back salary warrants and

I had never seen them but I knew there were

some salary warrants that were in the court.

Q. Where do those warrants appear upon that

record ?

A. I don't know. It is far before my time.
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Mr. WILSON.—He has already testified it was.

before his time and that book starts on July, 1923.

Q. Now, back at the first warrant that appears

registered in this book, that is your time, is it not,

this book? A. Yes, right there.

Q. What is that item? A. Warrant No. 2317.

Q. How much?

A. Treasurer's No. 1 for $75.05.

Q. Does it show when that was paid?

A. Yes, sir, paid May 10, 1924.

Q. Now, the next five warrants, does this show

when they were paid? A. Same date.

Q. This other item here is simply marked paid.

Read that item across—I mean here—see.

The COURT.—These are all salary warrants?

A. Yes, sir. It reads Warrant No. 3212, Regis-

ter No. 9, in the amount of $75.00.

Mr. RYAN.—Q. That is marked paid. Is there

anything in the books to indicate when it was

paid?

A. Only by my cash book is the only way I can

prove that.

Q. Now, there is two other items on that same

page 32 are the only indication with respect to

warrants that they are paid; is that not true?

Mr. WILSON.—If the Court please, I can't see

the materiality of this line of questioning. Those

warrants that he says he is pointing out now are

not involved in this case. They are paid and, re-

gardless of whatever records he made of that fact,

they are not involved in this case.
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(Testimony of George J. Schaefer.)

The COURT.—Q. When does the record show

they were paid?

A. There is a few just plainly marked paid

here.

Mr. RYAN.—May I show this book to your

Honor ?

A. And no date. The date is not in there. We
work by the cash-book.

The COURT.—Q. You can't tell by this book?

A. No, sir.

Mr. RYAN.—They are marked paid. There is

no record.

Mr. WILSON.—It is marked paid. What is

the materiality of it, may I ask, if the Court

please? He is making a large point out of the

fact when there is no date in there when he has

records in his office which would prove the date.

That is not material if it is paid and it appears

in his record they are paid and that is the ulti-

mate fact.

Mr. RYAN.—Q. Now, I call your attention to

Warrants No. 2330, 2319, 2318, 2310, 2336, 2308,

2324, 2326, and ask you whether or not from the

book before you those warrants do not still appear

to be outstanding?

A. They were with the Bank of Winslow when

they quit.

Q. How do you know they were with the Bank

of Winslow?

A. I know those particular warrants that you
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have had listed here were in among those war-

rants.

Q. There is no evidence on the book to show

where they are located, is there?

A. No—yes, it does—Merchants and Stock

Growers Bank. That is the Holbrook branch of

the Bank of Winslow.

Q. What is the situation with reference to the

next page? There are a lot of warrants marked

paid on page 33 and no date of payment appears,

is there not? A. Yes, sir.

Q. And the same appears on page 34—there are

several warrants there that—Union Bank & Trust

Co.—do you know when you paid those warrants?

A. Not from this record I do not.

Q. Now, on page 35 there is no date at all as to

the time you paid any warrants? A. No, sir.

Q. And the first fourteen warrants appear un-

paid, do they not? A. Yes, sir.

Q. Page 36, there is no entry of warrants paid,

with no date as to when they were paid?

A. No, sir.

Q. Then, as a matter of fact, you cannot com-

pute from that book the amount of warrants out-,

standing and unpaid against the salary fund in-

dependent of your memory, now. I am asking

you from the book itself?

A. I am trying to figure out whether I can or

not. Not accurately, I can't.

Q. Not accurately? A. Not from this alone.

The COURT.—Q. But you can from that—
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(Testimony of George J. Schaefer.)

A. I use a cash-book in connection with this.

Q. Is that here? A. No, sir.

Mr. EYAN.—I move to strike from the record

all testimony of this witness relative to the war-

rants outstanding on the date October 4, 1924.

The COURT.—You can't say definitely what

was outstanding?

A. I can from these lists that were put in evi-

dence. I have testified to those lists previous to

this time.

Mr. WILSON.—If the Court please, I might

state that the list which was compiled as a true

copy of his records was introduced and offered

without any objection and it is in evidence now.

Those were three records, dividing the various

ones 1, 2, 3, 4 and they are already in the record

as regards those which are outstanding or were out-

standing on October 4, registered from October 4,

1923 to October 4, 1924, and that record of those

outstanding is what he testified to and that has

been the basis of the subsequent

—

Mr. STOCKTON.—May I ask a question, Mr.

Wilson?

Mr. WILSON.—Yes.
Mr. STOCKTON.—Q. The list that you referred

to do not pretend to show the outstanding war-

rants but only those that were outstanding and in-

volved in this litigation?

Mr. WILSON.—To-day?
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Mr. STOCKTON.—The list that you referred

to do not pretend to show a list of all the out-

standing warrants?

Mr. WILSON.—No.
Mr. STOCKTON.—Only a list of those that are

involved in this litigation?

Mr. WILSON.—These lists contain all, whether

or not held by the Bank of Winslow, if I am cor-

rect—I think I am correct in that.

Mr. RYAN.—Yes, but with due respect, it says

lists of warrants unpaid May 25, 1925. No evi-

dence as to what was—that, that is

—

Mr. WILSON.—Warrants issued by Navajo

County, Arizona, on expense fund registered Oc-

tober 4, 1923, to October 4, 1924, unpaid on May
25, 1925. We do not go back to October 4, 1924,

and these show the list that were unpaid at any

subsequent date. It may have been any other date

but it only shows those that were registered prior

to October 4, and which were then outstanding.

That is all.

(Argument continued.)

Mr. STOCKTON.—I should like to ask the wit-

ness just one question, if I may, which I think

would elicit the whole situation.

A. Mr. Schaefer, Plaintiff's Exhibit 162 in evi-

dence, which I hold in my hands, says, under a

column designated "Held by," a lot of initials, I

will ask you if every single one of them does not

refer to the Bank of Winslow or some of its

branches ?
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(Testimony of George J. Schaefer.)

A. Except the first item. That is an original

—

Arizona State. With the exception of the first

one, which is the Arizona State, which later be-

come a part of the Bank of Winslow.

Q. Then all of the warrants shown by Plain-

tiff ^s Exhibit 2 are warrants which on October 4,

1924, was held by the Bank of Winslow?

A. Yes.

Q. And there is not shown on Plaintiff's Ex-

hibit 162 in evidence warrants theretofore issued

and registered and outstanding held by any other

party, is there? A. No.

Q. There were other warrants? A. Yes.

Mr. STOCKTON.—Now, if the Court please,

that is typical, as I understand the

—

A. I don't know. I think I checked that the

other day. I don't know whether I found any

other or not.

(Argument by counsel.)

Mr. WILSON.—May I expedite this a little bit,

if the Court please? We will agree that Mr.

Schaefer and counsel may take this registration

book and check it off and see how many warrants

there were outside of those that are in the record

in this warrant book. I doubt if they find any

except in the salary fund.

The COURT.—And the total amount of them,

is that what you want?

Mr. WILSON.—The total amount.
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Cross-examination by Mr. McLAUGHLIN.

We occasionally omit one of the registered war-

rants on the warrant register. We register a war-

rant and fail to record it. There are some regis-

tered warrants, to my knowledge, that are not en-

tered in this warrant register. I know of about

six that I saw on my desk the other day. There

are two entered in the wrong name and four

omitted. They are all registered but not entered

—I can vouch for the verity of the warrant regis-

ter by my own check. If I took this blue-print

of mine and those two, my cash proves the date of

payments. I do not have the cash record with

me. And I don't want to be understood at this

time as stating that the warrant register is abso-

lutely correct.

Mr. McLaughlin.—Then, if your Honor

please, we believe that subject to the objection

that it is incompetent. It is unreliable. It is not

a correct set of books and we move to strike all

of the evidence of this witness bearing upon this

set of books, which are admittedly unreliable.

The COURT.—Q. Have you seen the warrants

that are omitted^

A. Yes, sir.

Q. All of them?

A. I think so. I made a more correct and an

absolute accurate list, I think, in July, which in-

cluded all of these.

Q. Where is iti
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(Testimony of George J. Schaefer.)

A. Right on that desk over there.

The COURT.—I am not going to waste my time

sitting here listening to this. If you can get to-

gether and look those records over and stipulate

and agree to anything, very well, why, come in and

thresh it out.

(Argument between Court and counsel.)

The COURT.—It is a question of whether or

not it was appropriated to the salary account

properly. It don't make any difference to me
whether the money was in the Bank or not but

whether or not this particular fund has been prop-

erly handled.

Mr. STOCKTON.—We want to find out, as far

as we are concerned, by what process the fund

—

The COURT.—As far as set-off is concerned, it

is the depositary money in the bank that could

be set off as against the warrants.

Mr. BARTH.—Why, I think not. I think that

in addition to that

—

The COURT.—I think you will find that the

judgment of this Court will go to that extent.

Mr. BARTH.—Regardless of whether he had

any money there?

The COURT.—Regardless of whether the money
was there in the ])ank or not. If he deposited the

money in the bank, even at that time when the

bank failed and it was not a day there.

Mr. BARTH.—Then, the Court would rule that

it was available if he had deposited it? Now this

is our view

—
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The COURT.—It is available for set-off.

(Argument of counsel.)

Mr. WILSON.—Now, if your Honor please, with

that statement, we will specifically state for the

record that so far as we are concerned we are

content with the proof, because it shows that these

warrants are already in evidence and it shows

from his books funds that could be offset against

those warrants. Now, that is all there is.

Mr. STOCKTON.—You are withdrawing the

witness, then, are you?

Mr. WILSON.—We don't care one way or the

other. I wanted to give the witness a chance to

correct himself.

THEREUPON, at the hour of 4:55 P. M., the

court took recess, and at the hour of 9:45 A. M.,

January 12, 1926, counsel being present, the fol-

lowing proceedings were had:

The COURT.—Gentlemen, in the Bank of Wins-

low, the question of the right of set-off, it won't

take you long to submit that and without any

lengthy arguments? I think I am interested in

knowing what the duties of the receiver are in

adjusting the affairs of the county and bank

—

County of Navajo—if it is his duty to offset against

the deposits of warrants held by the bank.

Mr. WILSON.—We are prepared to argue and

I think I can submit it in twenty minutes.

Mr. STOCKTON.—I should like to say this, if

your Honor please, as far as we are concerned,

an examination of these records, going over it
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with Mr. Schaefer, discloses to our satisfaction that

while there is an apparent overdraft from the

general expense account, it is one that was in-

herited by him—one that has been reduced by him

during his administration and, in the expense ac-

count as it would effect any moneys in the hands

of Navajo County, he has received more money

property distributed to the expense account than

he has paid out of the expense account, so that

we do not care to further pursue the cross-exami-

nation indicated last evening.

The COURT.—How about the other defendants?

Mr. STOCKTON.—An examination of this

record shows that he receipts for more money.

The COURT.—How about the other defend-

ants? Do they care to go into that? We will take

up these arguments now.

(Arguments.)

The COURT.—Now, Mr. Wilson, the question of

the right of receiver, what are the receiver's duties

in adjusting the affairs?

(There was then some discussion and argument

by Court and counsel, as to the rights of the inter-

veners, with which the appellants herein are not

concerned.) Thereupon all parties rested.

It is further stipulated and agreed at the time

of the trial of the case and thereafter, which stipu-

lation does not appear in the transcript of evi-

dence, that the actual amount of school warrants

as shown by the evidence was Six Thousand, Three

Hundred Thirteen and 38-100 ($6,313.38) Dollars,

notwithstanding any discrepancy between these fig-
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ures and those shown by a computation of the list

of school warrants and the warrants produced by

the Superintendent of Banks at the time of trial.

PLAINTIFF'S EXHIBIT No. 1.

SCHOOL WARRANTS.

GENERAL FUND.
Warrant No. 61.

Holbrook, Arizona, September 6, 1924.

THE TREASURER OF NAVAJO COUNTY:
Pay to the order of Bank of Winslow, $366.66,

THREE HUNDRED SIXTY-SIX and 66-100

DOLLARS, and charge to School District No. 1,

on account of teaching in said School District.

This warrant shall draw interest at the Rate of

.... % from the date this warrant is marked NO
FUNDS BY THE COUNTY TREASURER.

Signed, KATE V. KINNEY,
County School Superintendent.

NOTE:—Interest on this Warrant shall stop

when the County Treasurer has given notice that

there are funds to the credit of this School District

for payment of this Warrant.

School Warrant Navajo County, Arizona.
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PLAINTIFF \S EXHIBIT No. 25.

The Board of Supervisors, Navajo County.

No. 1396.

Holbrook, Arizona, August 30, 1924.

THE TREASURER OF NAVAJO COUNTY.
Will pay to the order of L. B. Owens, $75.00,

Seventy-five and no-100 Dollars, in payment of

Claim No. 1396, for last half August, and charge to

Road Fund.

Signed, C. E. OWENS,
Chairman, Board of Supervisors.

Signed, WALLACE ELLSWORTH,
Clerk, Board of Supervisors.
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PLAINTIFF'S EXHIBIT No. 96.

ROAD FUND WARRANTS.
No. 2614.

SALARY WARRANT.
Office of

Board of Supervisors, Navajo County, Ariz.

Holbrook, Arizona, September 30, 1924.

TREASURER OF NAVAJO COUNTY:
Pay to the Order of J. E. Crosby, Sixty-two and

50-100 Dollars, $62.50, in payment of Salary De-

mand No. 7, audited and allowed by the Board of

Supervisors, September 3, 1924.

Signed, C. E. OWENS,
Chairman of the Board of Supervisors.

Signed, WALLACE ELLSWORTH,
Clerk of the Board of Supervisors.

Reg. Date October 4, 1924.
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PLAINTIFF'S EXHIBIT No. 154.

Marked for Identification only. Case No. E.-93,

Prescott. Admitted and filed Jan. 7, 1926.

GEORGE J. SCHAEFER,
Treasurer.

Office of

TREASURER OF NAVAJO COUNTY

EX-OFFICIO TAX COLLECTOR, HOLBROOK,
ARIZONA.

Holbrook, Arizona, April 23, 1923.

Receipt for bonds : Received of the Arizona State

Bank of Winslow, Arizona, Thirty-five (35) Im-

provement bonds of the Town of Winslow, following

numbers and amounts.

Bond Number 2 $ 500.00

Bond Number 3 500.00

Bond Number 4 500.00

Bond Number 5 168.84

Bond Number 6 500.00

Bond Number 7 500.00

Bond Number 8 500.00

Bond Number 9 500.00

Bond Number 10 168.85

Bond Number 11 500.00

Bond Number 12 500.00

Bond Number 13 500.00

Bond Number 14 500.00

Bond Number 15 168.84
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Bond Number 16 500.00

Bond Number 17 500.00

Bond Number 18 500.00

Bond Number 19 500.00

Bond Number 20 168.85

Bond Number 21 500.00

Bond Number 22 500.00

Bond Number 23 500.00

Bond Number 24 500.00

Bond Number 25 168.81

Bond Number 26 500.00

Bond Number 27 500.00

Bond Number 27 500.00

Bond Number 28 500. 00

Bond Number 29 500.00

Bond Number 30 1^8.85

Bond Number 31 500.00

Bond Number 32 500.00

Bond Number 35 168.84

Bond Number 40 168.85

Bond Number 45 168.84

Bond Number 50 168.85

$14,188.45

To be held security on County Deposits.

GEORGE J. SCHAEFER,
Treasurer.
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PLAINTIFF'S EXHIBIT No. 155.

Marked for Identification only. Case No. E.-93.

Admitted and filed Jan. 7, 1926.

Winslow, Arizona, August 3, 1923.

Received of The Bank of Winslow, Winslow,

Arizona, the following Registered School Warrants,

to be held as guarantee for Navajo County funds

deposited in The Bank of Winslow

:

School District No. 1, Wrt. No. 151 $1,015.06

School District No. 1, Wrt. No. 157. .... . 281.23

School District No. 1, Wrt. No. 158 660.50

$1,956.79

GEORGE J. SCHAEFER,
Navajo County Treasurer.

Returned 3-28-24.

PLAINTIFF'S EXHIBIT No. 156.

Marked for Identification only. Case No. E.-93,

Prescott. Admitted and filed Jan. 7, 1926.

INDIGENT WARRANTS

:

Date Amount
8- 8-23 $ 8.00

8- 8-23 15.00

8- 8-23 10.00

9- 5-23 15.00

7- 5-23 8.00

7- 5-23 15.00

No. Register No,

0123 25

0126 23

0132 25

0140 36

105 4

108 5
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BOARD OF SUPERVISORS WARRANTS:
No. Register No. Date Amount
884 179 3- 3-24 75.00

867 180 3- 3-24 25.00

880 182 3- 3-24 3.00

832 183 2- 4 24 5.00

1131 145 3- 3-24 35.00

1112 149 3- 3-24 105.00

1129 150 3- 3-24 16.00

864 198 3- 3-24 14.10

856 199 3- 3-24 341.42

1132 170 3- 3-24 21.00

1148 171 3- 3-24 91.00

469 21 7- 5-23 26.30

488 8- 6-23 52.00

624 156 10-16-23 150.00

614 155 10-16-23 29.38

615 154 10-16-23 14.92

553 153 9- 5-23 47.31

583 152 10-16-23 23.75

731 48 8-- 8-23 10.55

747 51 8- 8-23 8.05

505 74 8- 8-23 7.62

490 75 8- 6-23 10.00

547 104 9- 5-23 18.20

564 106 9-- 5-23 9.30

788 78 9-- 5-23 1.20

823 124 10-16-23 8.00
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BOARD OF SUPERVISORS SALARY WAR-
RANTS :

No. Register No. Date Amount

2316 71 7-31-23 41.67

2329 21 7-31-23 112.50

2357 70 8 14-23 41.67

2369 33 8-14-23 112.50

SCHOOL WARRANTS

:

7 71 7-18-23 103.15

25 79 8- 9-23 874.35

77 125 9-13-23 3.00

41 86 8-29-23 19.00

51 101 9- 8-23 1.80

79 124 9-13-23 8.00

26 80 8- 9-23 1.75

42 87 8-29-23 .75

78 126 9-13-23 300.00

$2,839.24

Receipt is hereby acknowledged of the above

registered warrants which are to be held by the

Navajo County Treasurer as a guarantee of funds

deposited in The Bank of Winslow.

GEORGE J. SCHAEFER,
Navajo County Treasurer.
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PLAINTIFF'S EXHIBIT No. 157.

Marked for Identification only. Case No. E.-93,

Frescott. Admitted and filed Jan. 7, 1926.

GEORGE J. SCHAEFER,
Treasurer.

Office of

TREASURER OF NAVAJO COUNTY
EX-OFFICIO TAX COLLECTOR, HOLBROOK,

ARIZONA.
October 18, 1923.

Mr. Chas. F. Oare, Cashier.

Arizona State Bank,

Winslow, Arizona.

Dear Charlie:

This is to acknowledge receipt of Twenty-five

hundred eighty-three dollars and thirty seven cents,

($2,580.37) in registered County Warrants mailed

to this office as security on County Deposits in your

bank.

Hoping I may find my way clear to sweeten my
deposit in the next few days, I am.

Yours truly,

GEORGE J. SCHAEFER.
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PLAINTIFF'S EXHIBIT No. 158.

Marked for Identification only. Case No. E-93,

Prescott. Admitted and filed Jan. 7, 1926.

THE BANK OF WINSLOW.
Established July, 1910

Winslow, Arizona,

March

Seventeenth,

1924.

Mr. Geo. Schaefer, Treasurer,

Holbrook, Arizona.

Dear George:

We are enclosing herewith registered warrants

as per list enclosed, aggregating $2,839.24. These

you will kindly hold as a guarantee of County funds

deposited in The Bank of Winslow and return to us

the Panama Canal Bond for $1,000.00. Also kindly

sign the enclosed receipt and hold the copy for your

records.

Yours very truly,

B. B. NEEL,
Vice-President.

EBN-AJ
Canal Bond No. 41243.

PLAINTIFF EXHIBIT No. 160.

Marked for Identification Only. Case No. E-93,

Prescott. Admitted and Filed January 7, 1926.

WARRANTS ISSUED BY NAVAJO COUNTY
ON SALARY FUND.

Registered October 4, 1923 to October 4, 1924.
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Regular October, 1925, Term—At Phoenix.

(Minute Entry of February 12, 1926.)

Hon. F. C. JACOBS.

United States District Judge, Presiding.

(Court and Cause.) No. E.—Prescott.

ORDER FOR DECREE.

The Court renders a decree in favor of com-

plainant allowing a set-off of the amount of General

School Warrants $6,313.38. Salary Fund Warrants

$2,311.04; Road Fund Warrants in the sum of $792.-

95; making a total of $9,417.37, together with in-

terest from the date of the closing of the Bank
of Winslow; that the improvement bonds of the

Town of Winslow in the sum of $7,000.00 par value

be returned by the defendant Hammons to the

County Treasurer of Navajo County; that the

amount thereof be set off in favor of the plaintitf

;

making a total set-off of $16,417.37;

A decree in favor of Apache County and against

the complainant as to the Navajo County warrants

pledged to Apache County prior to the 4th day of

October, 1924.

A decree in favor of intervening petitioner

George Jarvis, Treasurer and Ex-officio Tax Col-

lector of Apache County, and the intervening peti-

tioners Benjamin Brown, Jr., the National Surety

Company and Fidelity and Deposit Company of

Maryland for the relief prayed for in their re-

spective intervening petitions to the extent that the

said George Jarvis, Treasurer of Apache County,
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shall retain possession of the registered warrants

pledged to it ; to apply the same in the manner pro-

vided and permitted by the nature and character

of the pledge and by the law of Arizona;

That the restraining order heretofore entered be

dissolved.

Dated this 12th day of February, 1926.

Thereupon, it is ordered by the Court that ex-

ceptions to the findings of the Court be entered on

behalf of all the parties to the action.

0. K.—E. M. W.

In the District Court of the United States for the

District of Arizona.

No. 93—EQUITY.

MARYLAND CASUALTY COMPANY, a Corpo-

ration,

Complainant,

vs.

A. T. HAMMONS, Superintendent of Banks of the

State of Arizona; J. S. DODSON, Special

Deputy Superintendent of Banks of Arizona

;

GEORGE J. SHAEFFER, Treasurer and

Ex-officio Tax Collector of Navajo County,

a Corporation,

Defendants,

GEORGE JARVIS, Treasurer and Ex-officio Tax
Collector in and for the County of Apache,

State of Arizona; BENJAMIN BROWN,
Jr.; THE NATIONAL SURETY COM-
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PANY, a Corporation; and FIDELITY &
DEPOSIT COMPANY OF MARYLAND, a

Corporation,

Intervenors.

DECREE.

This cause came on to be heard at this term of

the above-named court, and was submitted to the

court upon the pleadings and upon the evidence in-

troduced by the respective parties, and the argu-

ment of counsel for the several parties thereto had,

and now the Court having duly considered the evi-

dence and arguments, and being fully advised in

the premises, it is ORDERED, ADJUDGED AND
DECREED AS FOLLOWS

:

1. That the amount of the indebtedness of the

Bank of Winslow to the defendant Navajo County,

after applying all payments and liquidations prop-

erly applicable to this indebtedness, is the sum
of Thirty-seven Thousand Seven Hundred Fifty-

two and 44/100 Dollars ($37,752.44).

2. That the complainant, Maryland Casualty

Company, as surety upon the bond given by said

Bank of Winslow, is entitled to have set off against

the said indebtedness of the Bank of Winslow to

Navajo County, to wit:

General School and District School war-

rants and Manual Training School war-

rants, $6313.38

Salary Fund warrants aggregating, 2311.04

Road Fund warrant aggregating, 792.95

Making a total of $9417.37
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with all interest accruing thereon to the 4th day

of October 1924, and that the said defendant A. T.

Hammons, as State Superintendent of Banks, and

successor of the Bank of Winslow and in possession

of its assets, do return said warrants to the defend-

ant George J. Schaeffer, County Treasurer and Ex-

officio Tax Collector of Navajo County, who shall

accept the said warrants and credit the amount

thereof, plus the interest as aforesaid, upon the in-

debtedness, to wit : the said sum of $37,752.44, from

the said Bank of Winslow to Navajo County.

3. That the balance of the indebtedness from said

Bank of Winslow to said County of Navajo equals

the sum of $37,752.44, less the principal of the

said Navajo warrants, with interest thereon to the

4th day of October, 1924.

4. That the said defendant A. T. Hammons, Su-

perintendent of Banks of the State of Arizona, shall

return and deliver to the said defendant George

J. Schaeffer, County Treasurer and Ex-officio Tax

Collector of the County of Navajo, and Navajo

County, the improvement bonds of the Town of

Winslow in the par value of the sum of $7000, to-

gether with all unpaid interest coupons thereon and

all interest, if any, accrued thereon since the de-

livery of the said bonds by the defendant Schaeffer

to the said defendant Hammons, or the defendant

Dodson, and upon the payment of the balance due

after the offset of $9417.37, and interest has been

made as hereinbefore provided, to the defendant

Navajo County, by the complainant, the said de-

fendant Schaeifer County Treasurer aforesaid, shall
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return and deliver the said bonds to the complain-

ant.

5. That the complainant herein shall pay to the

defendant George J. Schaffer, Comity Treasurer and

Ex-officio Tax Collector of Navajo County, the bal-

ance due after such offset has been made as here-

inbefore provided, and upon payment of such bal-

ance shall receive from said defendant George J.

Schaeffer County Treasurer and Ex-officio Tax Col-

lector of Navajo County, the said Town of Winslow

Improvement Bonds in the par value of seven thou-

sand Dollars ($7000), together with all unpaid in-

terest coupons thereon, and any interest that may
have been collected thereon since the turning over

of said bonds by the defendant Schaeffer to the

defendant Hammons or the defendant Dodson, and

thereafter the complainant shall be fully discharged

of any liability to the said County of Navajo under

or by virtue of its bonds set forth in the first

amended bill of complaint herein.

6. That the complainant Maryland Casualty

Company, a corporation, is entitled to be subrogated

to the rights of said County of Navajo, and the

defendant George J. Schaeffer, Treasurer and Ex-

officio Tax Collector of said County of Navajo as

a gneral creditor of said Bank of Winslow to the

extent of the amount so paid by it to the said

defendant Schaeffer as aforesaid, and all dividends

and payments made and to be made by the defend-

ant A. T. Hammons as Superintendent of Banks of

the State of Arizona, or the defendant Dodson, as

Deputy Superintendent of Banks of the State of

Arizona, or his successor in such position, out of
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the assets and property of said Bank of Winslow

to the same extent as other general creditors of said

Bank of Winslow, and that upon payment by the

complainant to the defendant Schaeffer of the

amount herein decreed to be paid by it to the said

defendant George J. Schaeffer, County Treasurer

and Ex-officio Tax Collector of the County of Na-

vajo, aforesaid, the said last mentioned amount is

hereby declared, adjudged and decreed to be a just

and valid claim of the complainant against the said

Bank of Winslow, and for the purpose of carrying

into effect the subrogation hereby decreed, the said

complainant is hereby adjudged and decreed to be

a general creditor of said Bank of Winslow to the

extent of the amount last above mentioned, and

entitled to all the rights, dividends and payments

heretofore made or to be made to other general

creditors of said Bank of Winslow, and that such

claim have the status of and be in all respects

established as a duly allowed claim against said

Bank of Winslow in the sum last aforesaid, and

that the defendant A. T. Hammons, as Superinten-

dent of Banks of the State of Arizona in charge

of the liquidation of said Bank of Winslow, be,

and is hereby directed to pay or cause to be paid

to the complainant Maryland Casualty Company,
the same dividends as have been paid or may here-

after be paid to the general creditors of said Bank
of Winslow whose claims have been duly approved

and allowed so as to place the said complainant

Maryland Casualty Company upon the same foot-

ing and in the same position as other general credi-

tors of said Bank of Winslow.
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7. That the pledge of Navajo County warrants

to Apache County, State of Arizona, and the

Treasurer of said County, be and the same is

hereby adjudged to be a valid and lawful pledge

and that as against the intervenors George Jarvis,

Treasurer and Ex-officio Tax Collector of Apache

County, State of Arizona, Apache County, Benja-

min Brown, Jr., the National Surety Company, a

corporation, and the Fidelity and Deposit Com-

pany of Maryland, a corporation, the bill of com-

plaint and the first amended bill of complaint be,

and the same are hereby dismissed, and that the

restraining order heretofore issued, so far as the

same relates to the warrants so pledged by the

said Bank of Winslow to and with the Treasurer

of said Apache County, be and the same is hereby

dissolved and discharged and said George Jarvis,

Treasurer and Ex-officio Tax Collector of Apache

County, State of Arizona, is hereby directed to

present said Navajo County Warrants to George

J. Schaeffer, Treasurer and ex-officio Tax Collec-

tor of Navajo County, Arizona, and upon pay-

ment of said warrants, said George Jarvis, Treas-

urer and Ex-officio Tax Collector of Apache County,

Arizona, is hereby directed to apply the amount so

received upon the reduction of the indebtedness of

The Bank of Winslow to Apache County, arising

out of public moneys of Apache County in the

hands of the said The Bank of Winslow October

4th, 1924.

8. That the complainant do have and recover

of and from the defendants A. T. Hammons, Su-
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perintendent of Banks of the State of Arizona, J.

S. Dodson, as Special Deputy Superintendent of

Banks of the State of Arizona, George J. Schaef-

fer. Treasurer and Ex-officio Tax Collector of

Navajo County, and Navajo County, a corpora-

tion, its costs herein incurred and taxed at the

sum of $182.00, with all rights given by the laws

of the State of Arizona for the collection thereof.

9. That intervenors George Jarvis, Treasurer

and Ex-officio Tax Collector of Apache County,

State of Arizona, Benj. Brown, Jr., National

Surety Company and Fidelity & Deposit Com-

pany of Maryland do have and recover of and

from complainant Maryland Casualty Company,

severally and respectively, costs in this suit taxed

respectively as follows

:

George Jarvis, Treasurer and Ex-officio Tax

Collector of Apache County, Arizona ... $7 . 00

Benj. Brown, Jr., National Surety Company
and Fidelity & Deposit Company of

Maryland $7 .00

That intervenors do have execution therefor.

Done in open court this 19th day of April, 1926.

F. C. JACOBS,
United States District Judge for the District of

Arizona.

O. K.—M. R. M.

[Endorsed] : Filed Apr. 19, 1926.
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PETITION FOR ALLOWANCE OF AN AP-
PEAL TO CIRCUIT COURT OF AP-
PEALS AND ASSIGNMENTS OF ERROR.

Each of the above-named defendants, A. T. Ham-
mons, Superintendent of Banks of the State of

Arizona and J. S. Dodson, Special Deputy Super-

intendent of Banks of Arizona, believing them-

selves aggrieved by the final decree in the above-

entitled cause, hereby appeal from said decree to

the United States Circuit Court of Appeals for

the Ninth Circuit, and pray that a transcript of

such part of the record as the parties to this cause

shall by praecipe duly indicate, together with the

exhibits and evidence herein stated in simple and

condensed narrative form, so far as it relates to

any of the claims on which error is predicated on

any matter indicated by the defendants and also

the decree herein rendered, all duly authenticated,

may be sent to the United States Circuit Court of

Appeals for the Ninth Circuit, and that such other

and further proceedings may be had which may

be proper in the premises; and that a transcript

of the record of this court, and of such part or

abstract of the proofs as the rules of said court of

appeals may require, and such assignments of

error, briefs, and arguments may be caused to be

printed and submitted to said court by the appel-

lants as required by the Act of Congress of date

February 13, 1911, as under Rule 23 of said Cir-

cuit Court of Appeals, is permitted and under
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rules of court thereto applicable; hereby appeal-

ing from such portions of said decree and judg-

ment as grants to the above-named plaintiff relief

as against these appealing defendants and not

hereby intending to appeal for any relief in said

judgment and decree granted to the interveners in

said cause.

And the defendants, A. T. Hammons, Superin-

tendent of Banks of the State of Arizona, J. S.

Dodson, Special Deputy Superintendent of Banks

of Arizona, hereby assign the errors asserted and

intended to be urged as follows:

DEFENDANT'S ASSIGNMENTS OF EBEOR.

ASSIGNMENT OF ERROR No. I.

The Court erred in overruling the motion of

these defendants that the complaint and action be

dismissed upon the grounds in that motion stated

as follows:

''That this Court has no jurisdiction of the

matters set out in said bill in that all of the

said matters are involved in a proceeding en-

titled: "In the matter of the liquidation of the

Bank of Winslow, Winslow, Arizona, having

branch offices at Holbrook, Arizona, and St.

Johns, Arizona, File No. 1865 in the Superior

Court of the State of Arizona, in and for the

County of Navajo, being a court of compe-

tent jurisdiction over the said defendant as

ex-officio receiver of the Bank of Winslow, an

insolvent banking corporation, pursuant to

the laws of the State of Arizona, and the said
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defendants are acting under the orders of said

Superior Court of Navajo County, Arizona,

and the property and matters referred in said

Amended Bill of Complaint are a part of the

corpus of the Estate of the Bank of Winslow,

under supervision of the last-named court";

it appearing from the allegations of Paragraph 3

of the Bill of Complaint that on October 4th, 1924,

prior to the filing of any Bill in this case that the

defendants in their official capacity took over the

Bank of Winslow, then insolvent, and took charge

thereof and its property and assets for the pur-

pose of liquidation, under the laws of the State

of Arizona, and that defendants had reported to

the Superior Court in said matter as shown by

Paragraph 5 of the Bill of Complaint; and these

defendants acting in their official capacities had

prior to the filing of the Bill of Complaint, in the

process of a liquidation of the affairs of the Bank

of Winslow, had adjusted with the County of

Navajo, and its treasurer, certain portions of the

indebtedness of that bank to said county, which

settlement included a payment of certain county

warrants, and a surrender of $7,000.00 of Town of

Winslow Improvement Bonds, by the County and

its Treasurer to these defendants, all as appears in

Paragraph 7 of the First Amended Bill; and it

also appearing from the face of the whole of the

original Bill; and the First Amended Bill, that,

all of the particular assets of the Bank of Wins-

low as to which the plaintiff therein demanded re-

lief as against these defendants were assets in the
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possession of these defendants were assets in-

volved in a liquidation of the affairs of the Bank

of Winslow by these defendants, commenced as

above and continued up to filing of Bill in this

cause, and thus as and from the face of the Bill,

it appears that the entire subject matter of said

Bill, the assets as to v^hich relief is sought, and as

to the plaintiff and these defendants, are subject

matters, assets and parties, which were each and

all within the jurisdiction of the aforesaid state

court at the time the bill was filed, and for reason

thereof, defendants' motion to dismiss this case

should have been granted by the District Court.

ASSIGNMENT OF ERROR No. II.

Under the provisions of Section 44, Chapter 31

of Session Laws of Arizona, of 1922, the assets

and property of an insolvent bank when taken in

charge by the Superintendent of Banks, become

assets and property as to which the Superinten-

dent of Banks is forthwith vested at law and in

equity with the sole, exclusive and unconditional

ownership and title, subject only to such equities

in favor of third persons which have arisen or

been obtained prior to the taking charge thereof

by the Superintendent of Banks. And under the

specific provisions of Section 46 of above Chap-

ter 31, which reads as follows:

"When the affairs of any bank have come

into the hands of the Superintendent of

Banks for liquidation the relations between

the Superior Court and the Superintendent of
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Banks shall be the same as the relations of the

Superior Court and the laws now existing,

and the Superior Court shall have the same

authority and jurisdiction over the Superin-

tendent of Banks in such matters as it would

over receivers appointed by the court, unless

in this act other provided."

the Superior Court of the State of Arizona in and

for Navajo County on the 4th day of October,

1924, was vested by law with full, and exclusive

jurisdiction as to all matters pertaining to the

liquidation of the affairs of the insolvent Bank
of Winslow, and under the facts as alleged in the

Bill of Complaint herein (particularly as stated

in Assignment of Error No. 1, for brevity not re-

peated), the facts as to such jurisdiction so exclu-

sively vested in the State Court, the District Court

erred in entertaining the plaintiff's Bill, and erred

in refusing to dismiss same for want of jurisdic-

tion upon the motions of defendants that the same

be dismissed for lack of jurisdiction.

ASSIGNMENT OF ERROR No. III.

Without regard to the questions of jurisdiction

as presented in Assignment of Error Nos 1 and

II, the Court erred for the reason that plaintiff

wholly failed to allege, and wholly failed to show

by its proofs, that it had at any time presented its

alleged claim by filing same with the defendant

Superintendent of Banks, as required by Section

48 of Chapter 31, Session Laws of Arizona, 1922,

a provision and requirement in the state law
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which makes such a presentation and rejection by

the Superintendent of Banks, a condition prece-

dent to the right of any claimant to resort to any

court at all, for relief as against the rejection by

the Superintendent of Banks of a just claim, over-

ruling the first reason of defendants as stated in

defendants' Motion to Dismiss, that the bill failed

to state a cause for equitable relief to plaintiff,

and entering a decree regardless of said motion

and reason.

ASSIGNMENT OF ERROR No. IV.

The Legislature of the State of Arizona, in par-

agraph 2-162, Revised Statutes of Arizona, 1913

Civil ( 'Ode, when it specially provided as follows

:

"All warrants issued by the board of super-

visors of any county shall be receivable in

payment of all debts to such county, and all

taxes assessed against property in such

county. Upon the tender of any such war-

rant in payment of any such debt or tax, the

county treasurer shall, if the warrant be less

than the amount of such debt or tax, and be

accompanied by a sufficient sum of money to

make up the full amount of such debt or tax,

credit the amount of such warrant upon such

debt or tax; if the amount of such warrant be

greater than the amount of such debt or tax,

he shall mark such debt or tax paid, and en-

dorse the amount thereof upon the back of

such warrant as a partial payment thereof,

provided that only the person named as paj^ee
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in any such warrant shall be entitled to use

the same in payment of such debt or tax."

therein and thereby covered the entire subject as

to matters of set-off in favor of holders of war-

rants, and under the rule of "Expressio uniiis est

exdusio alterhis" as it should have been applied

to the facts and matters of this cause, the District

Court erred in decreeing the plaintiff was entitled

to any set-off on account of any of the warrants

in suit, there being an entire absence of evidence

showing any right to such set-off under above stat-

ute.

ASSIGNMENT OF ERROR No. V.

Under the effect of the provisions of Para-

graphs 2419 and 2420 of Revised Statutes of Ari-

zona, 1913 Civil Code, which read as follows:

"The board of supervisors, shall, by resolu-

tion, create a fund to be known as the expense

fund, and shall, by order to be entered in the

minutes of the board, order, whenever and as

often as necessary, the transfer of a sufficient

amount of money into said expense fund from

the general fund of such county to pay the

expenses of maintaining the government of

such county until additional revenues of such

county may be collected with which to defray

such expenses. Before making such orders

the board shall make an estimate of the

amount required, and for what purpose, and

also the amount of money avaihible, or that

may be available for the purpose of such
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fund, from taxes or otherwise, and when such

estimate is made, shall enter the whole of such

itemized estimate in the minutes of the board.

It is hereby made the duty of the coimty

treasurer of such county to make such trans-

fer when so ordered by such board, and to

honor and pay from such expense fund orders

drawn thereon by the board of supervisors of

such counties for the maintenance of the

county government, such orders to be drawn

and signed in the same manner as county war-

rants have been heretofore, and the board of

supervisors shall in no case issue an order on

such fund until there is sufficient money

therein to pay and redeem the same. Orders

shall be issued on said expense fund in the or-

der of their allowance by said board
;
provided,

however, that if at any time in the opinion of

the board of supervisors there shall be more

money in said expense fund than is necessary

to pay the expenses of maintaining the gov-

ernment of such county, the board of super-

visors thereof shall make an order directing

the treasurer to transfer such excess to the

general fund of the county, and the treasurer

shall make such transfer so ordered, and the

money so re-transferred shall be available for

the redemption of outstanding warrants

against the county, as now provided by law."

"The expense of maintaining the govern-

ment of any county consists of official salaries,

fees and mileage, fees and mileage of jurors
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and witnesses, county printing and advertis-

ing, books and stationery, feeding county pris-

oners, the care of the indigent sick, water,

wood, lights and like supplies for county insti-

tutions, insurance and necessary repairs of

county buildings. But nothing herein con-

tained shall authorize the payment of any

money from such expense fund for the repair or

building of any road or bridge
;
provided, fur-

ther, that boards of supervisors may, in their

discretion, create a salary fund for the purpose

of paying therefrom, when due, salaries of offi-

cials and employees, and fees and mileage of

jurors and after the transfer of funds to the ex-

pense fund, are hereby authorized to transfer

from said expense fund to said salarj^ fund, in

manner provided for transfer of funds from the

general fund to the expense fund, an amount

sufficient to pay such salaries of officials and

employees, and fees and mileage of jurors,

and to authorize and order payments from such

salary fund in like manner as on the expense

fund, and may, in like manner, create and

make payments from such other county funds

as they may deem necessary for the proper

transaction of business of the countj^"

Any amount standing to the credit of a so-called

"SALARY FUND," is an amount specially set

aside by order of the Board of Supervisors for

the sole purpose of providing cash funds for actual

payments of warrants as same are drawn upon

that special fund and presented to the Treasurer
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for payment therefrom, and until an order has

been made by that Board for a re-transfer of ac-

tual balances in the salary fund to the general

fund for the purpose of paying registered war-

rants, the County Treasurer is without authority

to pay registered warrants from salary funds, and

there being an entire absence of allegation in the

Bill, and an entire absence of evidence at the hear-

ing that any such retraswferring order was ever

made, the whole record of the case is without any

evidence to support the decree of the District

Court, that any of the registered warrants, by the

decree adjudged as due and available as a set-off,

were in fact so available, and in the absence of

such evidence, the Court was in error in adjudging

that registered warrants to the amount of $9,417.-

37, were items to be properly allowed as a set-off

in favor of plaintiff.

ASSIGNMENT OF ERROR No. VI.

The District Court was in error when it decreed

that plaintiff was entitled to have set-off in its

favor. General School, District School and manual

training school warrants to the amount of |6,313.38,

for the reasons that the record shows that no part

of any public funds collected for any of above

school purposes were included in any deposit made

by the County Treasurer of Navajo County in

the insolvent Bank of Winslow, and under the

statute and constitutional laws of the State of

Arizona, public revenues collected for school pur-

poses are funds distinct from any revenues col-
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lected for county purposes, and under those laws

the County Treasurer is prohibited from using

money collected for school purposes, for county

purposes, or vice versa, and the decree of the Dis-

trict Court in its effect would require the County

Treasurer of Navajo County to do an unlawful act,

by compelling him to divert public money raised

for one public purpose to another purpose, and

that decree so far as it relates to above described

*'SCHOOL FUNDS" is not only contrary to the

evidence of the case, but is also contrary to the

law of the case to be applied to the facts of that

record as shown by the undisputed evidence.

ASSIGNMENT OF ERROR No. VII.

That the testimony of witness George Schaefer,

that the general county school fund had a credit

to the amount of $10,079.00, which is the only evi-

dence in the whole record upon which to base a

conclusion that there were school funds sufficient

to pay the $6,313.36 of school warrants by the Dis-

trict Court in its decree allowed as a set-off in

favor of Plaintiff, and is wholly insufficient evi-

dence to support the decree in that regard, for the

reason that under the statute laws of the State of

Arizona, the County Treasurer is without author-

ity to pay any warrant drawn upon funds pro-

vided for any school district, mitil the County

School Superintendent has made an order of dis-

tribution under which general collections of funds

for school purposes, are distributed to the credit

of particular school districts, and then and then

only, the County Treasurer becomes authorized to
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pay warrants drawn for the purposes of each such

district, and to the extent of funds so distributed to

each district. There being no evidence in the

whole record that the $10,079.00 amount of general

school funds had been ordered distributed to the

districts, and there being no evidence that any dis-

trict had funds to its credit sufficient to have paid

such of the warrants drawn for its purposes as are

included in the $6,313.38 of school warrants by the

District Court allowed as a set-off, the decree in

that respect is wholly erroneous, for the reason

that it is not supported by the evidence, and is

contrary to the law of the State of Arizona as that

law should have been considered by the District

Court and applied to the record of the case.

ASSIGNMENT OF ERROR No. VIII.

That the District Court erred in permitting evi-

dence to be introduced as to the existence of funds

in the county treasury for payment of any of the

registered warrants referred to in the decree, and
overruling the objections to such a line of evidence,

in which objection it was urged that such evidence

was outside the issues as framed by the pleadings,

that it was alleged and admitted that all warrants

in question were "registered warrants," and as

such were not subject to payment until called by
notice, and then payable only in the order of dates

of registration, according to the statutes of Arizona,

paragraphs 2440, 2568, 2569 and 2571 of Revised
Statutes of Arizona, 1913 Civil Code, Paragraphs
2440 and 2571 reading as follows:
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"Warrants drawn by order of the supervis-

ors on the county treasurer for the current ex-

penses during each year must specify the lia-

bility for which they are drawn, and when

they accrued, and must be paid in the order of

presentation to the treasurer. If the fund is

insufficient to pay any warrant, it must be reg-

istered, and thereafter paid in the order of its

registration." (Par. 2440.)

"Warrants drawn on the treasury and prop-

erly attested are entitled to preference as to

payment out of moneys in the treasury prop-

erly applicable to such warrants according to

the priority of time in which they were pre-

sented. The time of presenting such war-

rants must be noted by the treasurer, and upon

receipt of moneys into the treasury not other-

wise appropriated, he must set apart the same

or so much thereof as is necessary for the

payment of such warrants."

And there being no allegation in the Bill, to

the effect that the County Treasurer of Navajo

County had been derelict in duty, in failing to give

a call for payment of registered warrants, under

the requirements of above referred to provisions,

the objections of defendants against the introduc-

tion of any evidence tending to show such a derelic-

tion should have been sustained.

ASSIGNMENT OF EKROR No. IX.

That the District Court erred in overruling the

motions of defendants that the testimony of County
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Treasurer Schaefer be stricken for the reasons

urged in support of such motion, that there was no

evidence showing any money in the Bank of Wins-

low available at any time for the payment of any

of school warrants, or the road warrants, or the

salary warrants, as to which plaintiff claimed a set-

off; that the testimony of said Schaefer did show

the existence of other registered warrants, about

$47,000.00 of so-called "expense fund warrants," a

large amount of other so-called "salary warrants,"

and other school warrants, all issued and held by

other parties than parties to this suit, and there

being no evidence as to any call for payment, and

no evidence of the existence of funds sufficient to

pay all outstanding registered warrants, and no

evidence establishing, under the statutes referred

to and recited in Assignment of Error No. VIII,

that the warrants held by the Bank of Winslow

were entitled to priority of payment to the extent

of any funds on hand, and which were reasons

sufficient to require the District Court to sustain

said motion to strike the testimony referred to

therein, and with the motion sustained and granted

as it should have been, there was no testimony

whatever in the whole record, to support the decree

of the court which allowed any set-off of any regis-

tered warrant at all in favor of plaintiff, and said

decree was in consequence not supported by proper

evidence, nor by sufficient evidence, and was ren-

dered through error prejudicial to these defend-

ants.
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ASSIGNMENT OF ERROR No. X.

The entire record fails to disclose such a state of

facts, as under the statutes of Arizona, which re-

late to and control the payment of registered war-

rants, would have permitted the Bank of Winslow

to have applied any of the warrants held by it, in

a reduction of the amount of county funds de-

posited with it, at the time the Superintendent of

Banks took charge of the property and assets of

said Bank of Winslow, and the District Court erred

in entering its decree which permitted the applica-

tion of $9,414.37 of registered warrants in favor of

plaintiff, which as to the bank itself would not

have been so applied. And the decree in that re-

gard is not supported by the evidence, and is con-

trary to law and equity.

ASSIGNMENT OF ERROR No. XI.

For the reason that the District Court erred in

overruling motions made in behalf of these defend-

ants at the conclusion of the hearing, in which mo-

tions these defendants urged reasons for such an

order of dismissal as appear in the preceding as-

signments of error, and which for reasons of brevity

are not here again repeated, and were and are

reasons fully supporting those motions for dis-

missal, and are again urged as reasons why the

Bill should have been dismissed, and that the denial

of such motions was error prejudicial to these de-

fendants.

ASSIGNMENT OF ERROR No. XII.

That the statutes of the State of Arizona which
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require the executing by a bank of a depository

bond to secure deposits of county funds therein,

are to the intended purpose and effect of prevent-

ing any question of any relation of creditor and

debtor arising with respect to such deposits, and,

to prevent in the event of an insolvency of a de-

positary bank, any question of priority of prefer-

ence arising as between the county as to its deposits,

and other general creditors, also depositors therein;

that the District Court, in its decree erred in fail-

ing to apply the state laws to the above purpose

and intended effect, and by directing a set-off to

the amount of registered warrants held by the

bank, in partial discharge of plaintiff liability as

a surety, in fact and in effect created a preference

in favor of plaintiff, and the decree in that regard

is contrary to law and equity.

WHEREFORE, the defendants, A. T. Ham-
mons, Superintendent of Banks of the State of

Arizona; J. S. Dodson, Special Deputy Superin-

tendent of Banks of Arizona, pray that the said

final decree of the District Court of the United

States for the District of Arizona, sustaining the

plaintiff's bill may be reversed to the full extent,

and to that extent only which said decree grants

relief by set-off and otherwise as against these

appealing defendants in favor of plaintiff, and that

said court may be ordered to enter a decree in

accordance with the prayers in said answer dis-

missing said bill or in such other form as to said

Circuit Court of Appeals for the Ninth Circuit

shall deem Just.
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Dated this 25th day of June, A. D. 1926.

SIDNEY SAPP,
Holbrook, Arizona.

D. E. Mclaughlin,
Holbrook, Arizona.

JOHN W. MURPHY,
Attorney General.

WILL E. RYAN,
Special Counsel,

Phoenix, Arizona.

Solicitors for Defendants and Appellents.

Business Address: Phoenix, Arizona.

O. K.—E. M. W.

ORDER.

In the above-entitled cause and matter, the fore-

going and annexed petition for appeal having been

duly presented,

IT IS ORDERED : That the prayer of said pe-

tition, and said appeal is granted and allowed upon

the giving of a bond in the sum of Eight Thousand

($8,000.00) Dollars, conditioned as required by law,

and that upon the filing and approval of said bond,

that citation on said appeal be duly issued directed

to the appellee, and that other proceedings for per-

fecting said appeal may be had under the rules and

practice of the Court.

Dated, June 26th, A. D. 1926.

F. C. JACOBS,
Judge.

O. K.—M.
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Schedule No. 19.

TEN PER CENT LIMIT CHECK ACTUAL
LEVIES.

(Applies to General and Road Fund Only.)
Est. Exp. to be

Actual Levies Eaised by Direct
For Past Taxation for

Fiscal Year Present Fiscal Yr.

General Fund $48,110.00 $53,360.00

Road Fund 20,700.00 18,250.00

Total $68,810.00 $71,610.00

Add 10 per cent allowed by

law 6,881.00

Amount allowed by law. . . .$75,691.00 $71,610.00

All taxpayers of Navajo County, Arizona, are

hereby notified that the Board of Supervisors

will meet at its office in Holbrook, Arizona, on the

18th day of August, 1924, at 10 o'clock A. M. for

the purpose of making tax levies in accordance

with the foregoing estimate as amended and finally

adopted as hereafter provided.

All taxpayers of Navajo County, Arizona, are

hereby further notified that said Board of Super-

visors will hold a public hearing at its office in

Holbrook, Arizona, on the 11th day of August,

1924, at 10 o'(*lock A. M., when and where any

taxpayer of Navajo County will be heard in favor

or against any of the proposed tax levies, after

which hearing the foregoing estimates as modified

will be adopted by the said Board of Supervisors
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as a basis of taxation for fiscal year ending June

30, 1925.

C. E. OWENS,
Chairman Board of Supervisors.

WALLACE ELLSWOETH,
Clerk Board of Supervisors.

O. K.—M. R. M.

CITATION ON APPEAL.

United States of America.

The President of the United States to Maryland

Casualty Company, a Corporation, Plaintiff

and Appellee, GREETING:
You are hereby cited and admonished to be

and appear in the United States Circuit Court

of Appeals for the Ninth Circuit in the City of

San Francisco, State of California, on the 11th

day of August, A. D. 1926, pursuant to an appeal

duly obtained from a decree of the District Court

of the United States for the District of Arizona,

in cause No. 93-E, (Prescott), wherein A. T. Ham-
mons. Superintendent of Banks of the State of

Arizona, and J. S. Dodson, Special Deputy Super-

intendent of Banks of Arizona, are appellants,

and you are appellee, to show cause, if any there

be, why the said decree entered against the said

appellants should not be corrected and why speedy

justice should not be done to the parties in that

behalf.

WITNESS: The Honorable FRED C. JACOBS,
Judge of the District Court of the United States

for the District of Arizona, this 13th day of
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July, in the year of our Lord one thousand nine

hundred and twenty-six.

F. C. JACOBS,
United States District Judge for the District of

Arizona.

Received this writ on the 15th day of July, 192G,

at Tucson, Dist. of Ariz., and on the 15th day of

July, 1926, at 11:50 A. M., I served the same by

handing a true copy thereof with the endorse-

ment thereon to the said Samuel L. Pattee, per-

sonally at Tucson, Arizona.

G. A. MAUK,
U. S. Mai-shal for the Dist. of Arizona.

By Tom WiUs,

Deputy U. S. Marshal.

0. K.—M.

BOND.

KNOW ALL MEN BY THESE PRESENTS,
that we, A. T. Hammons, Superintendent of Banks

of the State of Arizona, and J. S. Dodson, as

Special Superintendent of Banks of Arizona, as

principals, and the United States Fidelity and

Guaranty Co. as surety, which surety is a corpo-

ration organized under the laws of the State of

Maryland, and by its laws, and laws of the State

of Arizona, is duly authorized and qualified to

become surety upon appeal and other bonds in

the State of Arizona, and upon this bond, and each

held and firmly bound unto the INfaryland Casu-

alty Company, a corporation, in the sum of Eight

Thousand Dellars ($8,000.00) lawful money of the
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United States, to be paid to the said Maryland

Casualty Company, its successors or assigns, to

which payment well and truly to be made, we

and each of us bind ourselves jointly and sever-

ally, and each of our successors and assigns firmly

by these presents.

Sealed with our seals, executed and dated the

1st day of July, A. D. 1926.

WHEREAS, the above-named Maryland Casu-

alty Company as plaintiff in a certain cause in

equity, in which the above-named principals of

this bond, and others, were defendants, and being

a cause No. E.-93, Prescott, in the District Court

of the United States for the District of Arizona,

on the 19th day of April, A. D. 1926, did obtain

the final decree of said court, therein granting

the said Maryland Casualty Company, a certain re-

lief as against the principals of this bond. And
said principals have appealed from said decree

to the Circuit Court of Appeals of the United

States, sitting at San Francisco, California, from

all portions thereof granting the plaintiff any re-

lief as against these principals, and for an order

of said Court of Appeals, that the District Court

be ordered to dismiss the bill of Maryland Casu-

alty Company, in accordance with the prayer of

the answer of these principals and defendants,

interposed in the above cause. And said prin-

cipals in this bond desire to supersede the effect

of the decree of the District Court, so appealed

from, pending a determination thereof.
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NOW THEREFORE, the condition of this ob-

ligation is such that if the above principals in

this bond, shall and do, as the appellants in their

above-mentioned appeal, prosecute said appeal to

effect, and answer to all damages and costs if they

fail in said appeal, and pay to the Maryland

Casualty Company all such costs as have accrued

to it, and which may hereafter accrue to it, as

well as all damages it may suffer on account of

such appeal, upon such failure, then this obliga-

tion shall be void, otherwise to remain in full

force and effect.

A. T. HAMMONS,
Superintendent of Banks of the State of Arizona.

J. S. DODSON,
By D. E. McLaughlin,

One of His Attorneys of Record,

Principals.

[Corporate Seal of United States Fidelity and

Guaranty Co.]

UNITED STATES FIDELITY AND
GUARANTY CO.

By LLOYD C. HENNING,
Attorney-in-fact.

Approved this 13th day of July, 1926.

F. C. JACOBS,
Judge.

O. K.—E. M. W.
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ORDER ENLARGING TIME TO FILE RECORD
ON APPEAL IN THE CIRCUIT COURT
OF APPEALS.

In the above-entitled cause, the abstract of the

evidence re-engrossed to include, appellee's amend-

ments thereto having been filed and approved, and

good cause appearing to the Court for this order,

it is now
ORDERED that the time for the filing of the

record on appeal herein in the Circuit Court of

Appeals for the Ninth Circuit and the return

day on the citation on appeal herein is extended

to and including the first day of November, 1926.

Dated at Phoenix, Arizona, in Chambers, this

16th day of September, 1926.

F. G JACOBS,
United States District Judge.

O. K.—E. M. W.

ORDER EXTENDING TIME THIRTY DAYS
FOR PREPARING AND FILING RECORD.
In the above-entitled cause it appearing to the

Court that reasons exist due to unavoidable delay

in the printing of the transcript of record, it is

necessary that the defendants have an extension

of time within which to prepare their appeal,—
IT IS THEREFORE ORDERED that the time

for preparing and filing the transcript of record
in the above-entitled cause be, and is hereby ex-



262 A. T. Hammons and J. S. Dodson

tended thirty days from and after the first day

of November, 1926.

F. C. JACOBS,
Judge.

0. K.—E. M. W.

(Court and Cause.) No. E.-93—Prct.

ORDER EXTENDING TIME TO AND IN-

CLUDING DECEMBER 20, 1926, FOR PRE-
PARING AND FILING ABSTRACT OF
RECORD.

In the above-entitled cause, it appearing to the

Court that the attorneys for the plaintiff have

stipulated that the defendants may have until and

including the 20th day of December, 1926, within

which to print and file the abstract of record,

—

IT IS THEREFORE ORDERED that the time

for preparing and filing the abstract of record in

said cause is extended to and including the 20th

day of December, 1926.

Done this, the 1st day of December, 1926.

F. C. JACOBS,
Judge.

O. K.—M. R. M.

January 13, 1927,

(Court and Cause.) No. E.-93—Prct.

ORDER EXTENDING TIME TO AND INCLUD-
ING FEBRUARY 1, 1927, FOR PREPAR-
ING AND FILING RECORD.

In the above-entitled cause it appearing to the
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Court that reasons exist due to unavoidable delay

in the printing of the transcript of record, it is

necessary that the defendants have an extension

of time within v^hich to prepare their appeal,

—

IT IS THEREFORE ORDERED that the time

for preparing and filing the transcript of record

in the above-entitled cause be, and is hereby ex-

tended, up to and including the 1st day of Feb-

ruary, 1927.

F. C. JACOBS,
Judge.

O. K.—M. R. M.

(Court and Cause.) No. E.-93—Prct.

ORDER EXTENDING TIME TO MAKE RE-
TURN OF CITATION FOR APPEAL.

In the above-entitled cause, it appearing to the

Court that printed copies of proposed abstract of

record for appeal are one file with the Clerk of court

for certification, and that more time will be required

for so doing, and that therein a necessity has arisen

for extending the time within which to make re-'

turn upon the citation on appeal, and file abstract

of record in Court of Appeals, on motion of the

solicitors for defendants and appellants,

—

IT IS ORDERED: That the time for making

return upon citation for appeal," and filing record

on appeal to the United States Circuit Court of

Appeals for the Ninth Judicial Circuit, be and



264 A. T. Hammans and J. S, Dodson

is hereby extended for a period of thirty (30)

days from date hereof.

Done this 31st day of January, A. D. 1927.

F. C. JACOBkS,

Judge of District Court.

O. K.—M. R. M.

(Court and Cause.) No. E.-93—Prct.

ORDER EXTENDING TIME TO FILE
RECORD ON APPEAL IN THE CIRCUIT
COURT OF APPEALS.

In the above-entitled cause it appearing to the

Court that reasons exist due to unavoidable delay

in the printing of the transcript of record, it is

necessary that the defendants have an extension

of time within which to prepare their appeal,

—

IT IS THEREFORE ORDERED that the time

for preparing and filing with the Clerk of the

Circuit Court of Appeals at San Francisco, Cali-

fornia, the transcript of recoi'd in the above-en-

titled cause be, and is hereby, extended thirty days

from and after this day.

Dated at Phoenix, Arizona, this 2d day of March,

1927.

F. C. JACOBS,
District Judge.

O. K.—M. R. M.
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[Title of Court and Cause.]

ORDER EXTENDING TIME TO FILE
RECORD OF APPEAL AND RETURN OF
CITATION ON APPEAL IN CIRCUIT
COURT OF APPEALS.

In the above-entitled cause and matter, it ap-

pearing that unavoidable delay has arisen in con-

nection with the certifying and making of the

necessary return upon the citation upon appeal,

due to mistakes made by the printer in prepar-

ing a printed abstract of record for such certifi-

cation, and that further time will be necessary to

complete the certification and return to the cita-

tion to the Circuit Court of Appeals, therefore

upon application of the solicitors for the defend-

ants,

—

IT IS ORDERED: That the time within a

return may be made to the citation on appeal,

and a certified copy of the record of said appeal

may be returned to the Circuit Court of Appeals,

be and is extended 30 days from and after March
31st, A. D. 1927.

Dated March 31st, 1927.

F. C. JACOBS,
District Judge.

[Endorsed] : Filed Mar. 31, 1927.

O. K.—M. R. M.
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[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Arizona,—^ss.

I, C. R. McFall, Clerk of the District Court of

the United States for the District of Arizona, do

hereby certify that I am the custodian of the

records, papers and files of the said United States

District Court for the District of Arizona, includ-

ing the records, papers and files in the case of

Maryland Casualty Company, a Corporation, Plain-

tiff, versus A. T. Hammons, etc., et al.. Defendants,

said case being numbered 93 on the Equity Docket

of the Prescott Division of this court.

I further certify that pages 5 to 308, inclusive,

of the foregoing abstract of record constitutes a

full, true and correct copy of the original records,

papers and files in said case remaining on file and

of record in my office, except the endorsements

on said originals, including my filing endorsement,

which said endorsements have been omitted from

this certified transcript of the record by direc-

tion of the solicitors for the defendants (appel-

lants). I further certify that no x^raecipe was filed

by counsel for either party.

And I further certify that there is also annexed

to this transcript the original Citation on Appeal

issued in said cause.
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And I further certify that the cost of compar-

ing said abstract of record, amounting to Forty-

eight and 20-100 Dollars has been paid to me by

the above-named defendants (appellants).

WITNESS my hand and the seal of said court

this 28th day of April, 1927.

[Seal] C. R. McFALL,
Clerk, United States District Court in and for the

District of Arizona.

By M. R. Malcolm,

Deputy Clerk.

[Endorsed] : No. 5136. United States Circuit

Court of Appeals for the Ninth Circuit. A. T.

Hammons, Superintendent of Banks of the State

of Arizona, and J. S. Dodson, Special Deputy

Superintendent of Banks for the State of Ari-

zona, Appellants, vs. Maryland Casualty Company,

a Corporation, Appellee. Transcript of Record.

Upon Appeal from the United States District Court

for the District of Arizona.

Filed May 2, 1927.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.




